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Presidential Documents 


Title 3—The President 

PROCLAMATION 4149 

National Hispanic Heritage Week, 



By the President of the United Stales of America 

A Proclamation 


As we approach the bicentennial of the founding of the United States 
of America and consider the elements of our national life, the contribu¬ 
tions of men and women of Hispanic origin stand out among those 
which have enriched our heritage and made our land the great country 
it is today. 

Americans of Hispanic origin or descent have enriched the culture of 
lx>th this Nation and the world — as scientists, as statesmen, as artists, as 
soldiers, as labor leaders, as bankers, and as humble workers. Through¬ 
out our history' they have helped to build America. We take special 
pride in the talented men and women of Hispanic origin who today 
serve in our government. 

To acknowledge these important contributions, the Congress by a 
joint resolution approved September 17, 1968, requested the President 
to issue annually a proclamation designating the week which includes 
September 15 and 16 as National Hispanic Heritage Week. It is for me 
a welcome privilege to pay homage to Americans of Spanish origin, for 
in honoring them we honor our Nation’s vigorous diversity. 

NOW, THEREFORE, I, RICHARD NIXON, President of the 
United States of America, do hereby proclaim the week beginning 
September 10, 1972, and ending September 16, 1972, as National 
Hispanic Heritage Week. I call upon all the people of the United 
States, especially the educational community, to ol)$erve that week with 
appropriate ceremonies and activities. 

IN WITNESS WHEREOF, I have hereunto set my hand this seventh 
day of September, in the year of our Lord nineteen hundred seventy-two, 
and of the Independence of the United States of America the one 
hundred ninety-seventh. 



[FR Doc.72-15443 Filed 9-7-72;l :20 pm] 
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THE PRESIDENT 


PROCLAMATION 4150 

Fire Prevention Week, 1972 

By the President of the United States of America 

A Proclamation 

One American home catches fire every 56 seconds. The toll in human 
sorrow, in shattered dreams and plans, in pain and fear overshadow last 
year’s three billion dollars in property loss. 

Approximately 12,000 persons lost their lives last year because of fires. 
Destructive fire knows no prejudices. Its victims come from every neigh- 
l>orhood,' from every income bracket, from every race and ethnic group. 
Yet the burden does not fall evenly because its principal victims are the 
poor, the very young and the very old. 

We have long needed a national focus on fire prevention; and now 
that focus is lacing provided by the National Commission on Fire Preven¬ 
tion and Control which I appointed a year ago to study and recommend 
ways to reduce fire disasters. I endorse the preliminary findings of this 
Commission which emphasize the need for improved public education, 
for early detection and alarm, and for better protective equipment for 
firefighters. 

The Commission on Fire Prevention and Control has made a good 
beginning, but it cannot do our work for us. Only people can prevent 
fires. We must become constantly alert to the threat of fires to ourselves, 
our children, and our homes. Fire is almost always the result of human 
carelessness. Each one of us must become aware—not for a single time, 
but for all the year—of what he or she can do to prevent fires. 

NOW, THEREFORE, I, RICHARD NIXON, President of the 
United States of America, do hereby designate the week beginning Octo¬ 
ber 8, 1972, as Fire Prevention Week. I urge every citizen to make this 
the first week in an entire year of fire awareness and of the ways in which 
he can eliminate fire hazards and prevent fires. 

Our firefighters are selfless public servants. Yet they are too often 
subjected to physical attack and abuse while on their missions. I call upon 
all citizens to participate in the fire protection activities of the various 
governments and of the National Fire Prevention Association. In addi¬ 
tion, I urge ever>' citizen to visit his local fire company and to find out 
what he can do to help our firemen in their difficult but essential work. 

I also encourage all Federal agencies to participate in Fire Prevention 
Week, in cooperation with the Federal Fire Council, by conducting 
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THE PRESIDENT 


effective fire prevention programs, including fire exit drills and other 
means of training employees. 

IN WITNESS WHEREOF, I have hereunto set my hand this seventh 
day of September, in the year of our Lord nineteen hundred seventy-two, 
and of the Independence of the United States of America the one 
hundred ninety-seventh. 



IFR Doc.72-15442 Filed 9-7-72 ;1:20 pm) 
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Rules and Regulations 


Title 7—AGRICULTURE 

Chapter IX—Agricultural Marketing 

Service (Marketing Agreements and 

Orders; Fruits, Vegetables, Nuts), 

Department of Agriculture 

(Valencia Orange Reg. 407, Arndt. 11 

PART 908—VALENCIA ORANGES 

GROWN IN ARIZONA AND DESIG¬ 
NATED PART OF CALIFORNIA 

Limitation of Handling 

(a) Findings . (1) Pursuant to the 
marketing agreement, as amended, and 
Order No. 908, as amended (7 CFR Part 
908 ). regulating the handling of Valen¬ 
cia oranges grown in Arizona and desig¬ 
nated part of California, effective under 
the applicable provisions of the Agri¬ 
cultural Marketing Agreeement Act of 
1937 , as amended (7 U.S.C. 601-674), and 
upon the basis of the recommendation 
and information submitted by the Valen¬ 
cia Orange Administrative Committee, 
established under the said amended 
marketing agreement and order, and 
upon other available information, it is 
hereby found that the limitation of 
handling of such Valencia oranges, as 
hereinafter provided, will tend to effectu¬ 
ate the declared policy of the act. 

(2) It is hereby further found that is 
impracticable and contrary to the public 
interest to give preliminary notice, en¬ 
gage in public rule making procedure, 
and postpone the effective date of this 
amendment until 30 days after publica¬ 
tion thereof in the Federal Register 
(5 U.S.C. 553) because the time inter¬ 
vening between the date when informa¬ 
tion upon which this amendment is based 
became available and the time when this 
amendment must become effective in 
order to effectuate the declared policy 
of the act is insufficient, and this amend¬ 
ment relieves restriction on the handling 
of Valencia oranges grown in Arizona 
and designated part of California. 

(b) Order, as amended. The provisions 
in paragraph (b)( 1 ) (i), and (ii) of 
§ 908.707 (Valencia Orange Regulation 
407 , 37 FR. 17817) during the period 
September 1, through September 7, 1972, 
are hereby amended to read as follows: 

§ 908.707 Valencia Orange Regulation 
407. 

• • • • • 

(b) Order . (1) ♦ • • 

(i) District 1 : 342,000 cartons. 

(ii) District 2 : 358,000 cartons. 


(Secs. 1-19, 48 Stat. 31. as amended; 7 U.S.C. 
601-674) 

Dated: September 6 , 1972. 

Charles R. Brader, 
Acting Deputy Director, Fruit 
and Vegetable Division, Agri¬ 
cultural Marketing Service. 

[FR Doc.72-15385 Filed 9-8-72;8:52 am[ 


PART 910—LEMONS GROWN IN 
CALIFORNIA AND ARIZONA 

Expenses and Rate of Assessment 

On August 22, 1972, notice of proposed 
rule making was published in the Federal 
Register (37 F.R. 16877) regarding the 
proposed expenses, the proposed rate of 
assessment, and the proposed carryover 
of unexpended funds for the period Au¬ 
gust 1. 1972, through July 31, 1973, pur¬ 
suant to the marketing agreement, as 
amended, and Order No. 910, as amended 
(7 CFR Part 910), regulating the han¬ 
dling of lemons grown in the States of 
California and Arizona. This regulatory 
program is effective under the Agricul¬ 
tural Marketing Agreement Act of 1937, 
as amended (7 U.S.C. 601-674). After 
consideration of all relevant matters 
presented, including the proposals set 
forth in such notice which were sub¬ 
mitted by the Lemon Administrative 
Committee (established pursuant to said 
marketing agreement and order), it is 
hereby found and determined that: 

§ 910.210 Expenses, rate of assessment, 
and carryover of unexpended funds. 

(a) Expenses. Expenses that are 
reasonable and likely to be incurred by 
the Lemon Administrative Committee 
during the period August 1,1972, through 
July 31, 1973, will amount to $276,000. 

(b) Rate of assessment. The rate of 
assessment for said period, payable by 
each handler in accordance with § 910.41, 
is fixed at $0,023 per carton of lemons. 

(c) Carryover of unexpended funds. 
That $20,000 of unexpended funds in ex¬ 
cess of expenses incurred during the fis¬ 
cal year ended July 31, 1972, be added to 
the reserve, established pursuant to 
§ 910.42(a)(2). 

It is hereby further found that good 
cause exists for not postponing the effec¬ 
tive date hereof until 30 days after pub¬ 
lication in the Federal Register (5 U.S.C. 
553 ) in that ( 1 ) shipments of the cur¬ 
rent crop of lemons grown in the desig¬ 
nated production area are now being 
made; ( 2 ) the relevant provisions of said 
marketing agreement and this part re¬ 
quire that the rate of assessment herein 
fixed shall be applicable to all assessable 
lemons handled during the aforesaid 


period, and (3) such period began on 
August 1, 1972, and said rate of assess¬ 
ment will automatically apply to all such 
lemons beginning with such date. 

(Sec. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674) 

Dated: September 5, 1972. 

Charles R. Brader, 
Acting Deputy Director, Fruit 
and Vegetable Division, Agri¬ 
cultural Marketing Service. 

[FR Doc.72-15348 Filed 9-8-72;8:49 amj 


[Lemon Reg. 650] 

PART 910—lemons grown in 
CALIFORNIA AND ARIZONA 

Limitation of Handling 

§ 910.850 Lemon Regulation .550. 

(a) Findings. (1) Pursuant to the 
marketing agreement, as amended, and 
Order No. 910, as amended (7 CFR Part 
910; 36 FR. 9061), regulating the han¬ 
dling of lemons grown in California and 
Arizona, effective under the applicable 
provisions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674), and upon the basis of 
the recommendations and information 
submitted by the Lemon Administrative 
Committee, established under the said 
amended marketing agreement and 
order, and upon other available informa¬ 
tion, it is hereby foimd that the limita¬ 
tion of handling of such lemons, as here¬ 
inafter provided, will tend to effectuate 
the declared policy of the act. 

(2) It is hereby further found that it 
is impracticable and contrary to the 
public interest to give preliminary notice, 
engage in public rule making procedure, 
and postpone the effective date of this 
section until 30 days after publication 
hereof in the Federal Register (5 U.S.C. 
553) because the time intervening be¬ 
tween the date when information upon 
which this section is based became avail¬ 
able and the time when this section must 
become effective in order to effectuate 
the declared policy of the act is insuffi¬ 
cient, and a reasonable time is per¬ 
mitted. under the circumstances, for 
preparation for such effective time; and 
good cause exists for making the provi¬ 
sions hereof effective as hereinafter set 
forth. The committee held an open meet¬ 
ing during the current week, after giving 
due notice thereof, to consider supply 
and market conditions for lemons and 
the need for regulation; interested per¬ 
sons were afforded an opportunity to 
submit information and views at this 
meeting; the recommendation and sup¬ 
porting information for regulation dur¬ 
ing the period specified herein were 
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promptly submitted to the Department 
after such meeting was held; the provi¬ 
sions of this section, including its effec¬ 
tive time, are identical with the afore¬ 
said recommendation of the committee, 
and information concerning such provi¬ 
sions and effective time has been dis¬ 
seminated among handlers of such 
lemons; it is necessary, in order to effec¬ 
tuate the declared policy of the act. to 
make this section effective during the 
period herein specified; and compliance 
with this section will not require any 
special preparation on the part of per¬ 
sons subject hereto which cannot be 
completed on or before the effective date 
hereof. Such committee meeting was 
held on September 6 , 1972. 

(b) Order . (1) The quantity of lemons 
grown in California and Arizona which 
may be handled during the period Sep¬ 
tember 10. through September 16, 1972, 
is hereby fixed at 215,000 cartons. 

(2) As used in this section, “handled”, 
and “carton(s) ” have the same meaning 
as when used in the said amended mar¬ 
keting agreement and order. 

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674) 

Dated: September 6,1972. 

Charles R. Brader, 
Acting Deputy Director , Fruit 
and Vegetable Division , Agri¬ 
cultural Marketing Service . 

(PH Doc.72-15438 Filed 9-8-72;8:53 am] 


PART 993—DRIED PRUNES 
PRODUCED IN CALIFORNIA 

Expenses of Prune Administrative 
Committee and Rate of Assessment 
for 1972-73 Crop Year 

Notice was published in the August 23, 
1972, issue of the Federal Register (37 
F.R. 16953) regarding proposed expenses 
of the Prune Administrative Committee 
for the 1972-73 crop year and rate of 
assessment for that crop year, pursuant 
to §§ 993.80 and 993.81 of the marketing 
agreement, as amended, and Order No. 
993, as amended (7 CFR Part 993), reg¬ 
ulating the handling of dried primes 
produced in California. The amended 
marketing agreement and order are ef¬ 
fective under the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674). 

The notice afforded interested persons 
an opportunity to submit written data, 
views, or arguments with respect to the 
proposal. None were received. 

After consideration of all relevant 
matter presented, including that in the 
notice, the information and recommen¬ 
dations submitted by the Prime Admin¬ 
istrative Committee, and other available 
information, it is found that the ex¬ 
penses of the Prune Administrative 
Committee and the rate of assessment 
for the crop year beginning August 1, 
1972, shall be as follows: 
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§ 993.323 Expenses of the Prune AcJ- 
iniiiistrativc Committee and rate of 
a^nessment for the 1972—73 crop 
year. 

(a) Expenses. Expenses in the amount 
of $180,500 are reasonable and likely to 
be incurred by the Prune Administrative 
Committee during the crop year begin¬ 
ning August 1, 1972, for its maintenance 
and functioning and for such other pur¬ 
poses as the Secretary may, pursuant to 
the applicable provisions of the market¬ 
ing agreement, as amended, and this 
part, determine to be appropriate. 

(b) Rate of assessment. The rate of 
assessment for such crop year which each 
handler is required, pursuant to § 993.81, 
to pay to the Prune Administrative Com¬ 
mittee as his pro rata share of the said 
expenses is fixed at $1.90 per ton of sala¬ 
ble prunes handled by him as the first 
handler thereof. 

It is further found that good cause 
exists for not postponing the effective 
time of this action until 30 days after 
publication in the Federal Register (5 
U.S.C. 553) in that; (1) The relevant 
provisions of said marketing agreement 
and this part require that the rate of 
assessment fixed for a particular crop 
year shall be applicable to all salable 
prunes handled by handlers as the first 
handlers thereof; and ( 2 ) the current 
crop year began on August 1, 1972, and 
the rate of assessment herein fixed will 
automatically apply to all such prunes 
beginning with that date. 

(Secs. 1-19, 48 Stat. 31. as amended; 7 U.S.C. 
601-674) 

Dated: September 5, 1972. 

Charles R. Brader, 
Acting Deputy Director , Fruit 
and Vegetable Division , Agri¬ 
cultural Marketing Service. 

(FR Doc.72-15349 Filed 9-8-72;8:49 am] 

Title 9—ANIMALS AND 
ANIMAL PRODUCTS 

Chapter I—Animal and Plant Health 
Inspection Service, Department of 
Agriculture 

SUBCHAPTER C—INTERSTATE TRANSPORTATION 
OF ANIMALS (INCLUDING POULTRY) AND AN¬ 
IMAL PRODUCTS 

part 82—EXOTIC NEWCASTLE DIS¬ 
EASE; AND PSITTACOSIS OR ORNI¬ 
THOSIS IN POULTRY 

Areas Quarantined 

Pursuant to the provisions of sections 
1, 2, 3, and 4 of the Act of March 3, 1905, 
as amended, sections 1 and 2 of the Act 
of February 2,1903, as amended, sections 
4, 5, 6 , and 7 of the Act of May 29, 1884, 
as amended, and sections 3 and 11 of the 
Act of July 2, 1962 (21 U.S.C. Ill, 112, 
113, 115, 117, 120, 123, 124, 125, 126, 134b, 


134f>, Part 82, Title 9, Code of Federal 
Regulations, is hereby amended in the 
following respects: 

In § 82.3, paragraph fa) (2) relating to 
the State of Florida is amended to read: 

(a) * * • 

(2) Florida. That portion of Dade and 
Broward Counties beginning at the junc¬ 
tion of U.S. Highway 27 and State Road 
84 in Broward County; thence, follow¬ 
ing U.S. Highway 27 in a southerly, then 
southeasterly direction to Little River 
Canal in Dade County, thence, follow¬ 
ing the north bank of Little River Canal 
in an easterly direction to Northwest 
57th Avenue (Red Road); thence, follow¬ 
ing Northwest 57th Avenue (Red Road) 
in a northerly direction to Northwest 
183d Street (Miami Gardens Drive); 
thence, following Northwest 183d Street 
(Miami Gardens Drive) in an easterly 
direction to State Road 847 (Northwest 
47th Avenue); thence, following State 
Road 847 (Northwest 47th Avenue) in 
a northerly direction to State Road 847 
(Southwest 101st Avenue) in Broward 
County; thence, following State Road 
847 (Southwest 101st Avenue) in a 
northerly direction to Pembroke Road 
(Southwest 17th Street); thence, fol¬ 
lowing Pembroke Road (Southwest 17th 
Street) in an easterly direction to Doug¬ 
las Road (Southwest 89th Avenue) ; 
thence, following Douglas Road (South¬ 
west 89th Avenue) in a northerly direc¬ 
tion to Hollywood Boulevard; thence, 
following Hollywood Boulevard in an 
easterly direction to the Florida Sun¬ 
shine State Turnpike; thence, following 
the Florida Sunshine State Turnpike in 
a northerly direction to State Road 84; 
thence, following State Road 84 in a 
northwesterly direction to its junction 
with U.S. Highway 27. 

(Secs. 4-7, 23 Stat. 32. as amended; secs, l 
and 2. 32 Stat. 791-792, as amended; secs. 
1-4, 33 Stat. 1264, 1265, as amended; secs. 3 
and 11. 76 Stat. 130. 132; 21 U.8.C. 111-113, 
115, 117, 120, 123-126, 134b, 1341; 29 F.R. 
16210, as amended; 37 F.R. 6327, 6505) 

Effective date. The foregoing amend¬ 
ment shall become effective upon 
issuance. 

The amendment excludes portions of 
Dade and Broward Counties in Florida 
from the areas quarantined because of 
exotic Newcastle disease. Therefore, the 
restrictions pertaining to the interstate 
movement of poultry, mynah and psitta- 
cine birds, and birds of all other species 
under any form of confinement, and their 
carcasses and parts thereof, and certain 
other articles from quarantined areas, 
as contained in 9 CFR Part 82, as 
amended, will not apply to the excluded 
areas. 

The amendment relieves certain re¬ 
strictions presently imposed but no 
longer deemed necessary to prevent the 
spread of exotic Newcastle disease, and 
must be made effective immediately to 
be of maximum benefit to the affected 
persons. It does not appear that public 
participation in tills rule making pro¬ 
ceeding would make additional relevant 
information available to the Department 
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Accordingly, under the administrative 
procedure provisions in 5 U.S.C. 553, it 
is found upon good cause that notice and 
other public procedure with respect to 
the amendment are impracticable and 
unnecessary, and good cause is found for 
making it effective less than 30 days after 
publication in the Federal Register. 

Done at Washington, D.C., this 1st 
day of September 1972. 

F. J. Mulhern, 
Administrator , Animal and 
Plant Health Inspection Service. 

(FR Doc.72-15346 Filed 9-8-72;8:49 am] 


Title 12—BANKS AND BANKING 

Chapter V—Federal Home Loan Bank 
Board 

SUBCHAPTER B—FEDERAL HOME LOAN BANK 
SYSTEM 

(No. 72-1045] 

PART 522—ORGANIZATION OF THE 
BANKS 

PART 524—OPERATIONS OF THE 
BANKS 

Indemnification of Bank Personnel 
and Custody of Surety Bonds 

September 5, 1972. 
Resolved that the Federal Home Loan 
Bank Board considers it advisable to 
amend §§ 522.72 and 524.7 of the Regula¬ 
tions for the Federal Home Loan Bank 
System (12 CFR 522.72, 524.7) for the 
purposes of (1) liberalizing the rules 
relating to the indemnification of the 
officers, directors, and employees of the 
Federal Home Loan Banks and (2) 
changing the requirements relating to 
the custody of the originals of surety 
bonds. Accordingly, on the basis of such 
consideration, the Federal Home Loan 
Bank Board hereby amends said §5 522.72 
and 524.7 by revising them to read as 
follows, effective October 10, 1972. 

§ 522.72 Indemnification. 

(a) General provisions. Subject to the 
provisions of paragraph (b) of this sec¬ 
tion, any person against whom any 
action is brought or threatened by reason 
of the fact that such person is or was a 
director, officer, or employee of a Federal 
Home Loan Bank shall be indemnified 
by such bank for: 

(1) Reasonable costs and expenses, in¬ 
cluding reasonable attorney's fees, actu¬ 
ally paid or incurred by such person in 
connection with proceedings related to 
the defense or settlement of such action; 

(2) Any amount for which such per¬ 
son becomes liable by reason of any 
judgment in such action; and 

(3) Reasonable costs and expenses, in¬ 
cluding reasonable attorney's fees, ac¬ 
tually paid or incurred in any action, to 
enforce his rights under tills section, 
which results in a final judgment in favor 
of such person. 
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(b) Requirements. Indemnification 
provided for in paragraph (a) of this sec¬ 
tion shall be made to such director, offi¬ 
cer, or employee if, but only if, the re¬ 
quirements of this paragraph are met. 

(1) Favorable judgment on merits. A 
Federal Home Loan Bank shall make the 
indemnification provided by paragraph 
(a) of this section in connection with any 
such action which results in a final judg¬ 
ment on the merits in favor of such direc¬ 
tor, officer, or employee. 

(2) Settlement , adverse judgment , or 
judgment other than on the merits. A 
Federal Home Loan Bank shall make the 
indemnification provided by paragraph 
(a) of this section in case of settlement 
of such action, final judgment against 
such director, officer, or employee, or 
final judgment in favor of such direc¬ 
tor, officer, or employee, other than on 
the merits, if a majority of the directors 
of the Bank determines that such direc¬ 
tor, officer, or employee was acting in 
good faith within what he was reason¬ 
ably entitled to believe under the cir¬ 
cumstances was the scope of his employ¬ 
ment or authority and for a purpose 
which he was reasonably entitled to be r 
lieve under the circumstances was in the 
best interests of the Bank or its mem¬ 
bers. However, no indemnification of a 
director or of an officer shall be made 
pursuant to this subparagraph unless 
such Bank first gives the Board not less 
than 60 days' advance notice of its in¬ 
tention to make such indemnification. 
Such notice shall contain a statement of 
the facts out of which such action arose, 
the terms of any settlement, and the dis¬ 
position of the action by any court. Such 
notice, together with a certified copy of 
the resolution of the board of directors 
containing the determination referred to 
above, shall be filed with the Board by 
transmitting the original and one copy 
to the Office of the Secretary to the 
Board. The 60-day notice period shall be¬ 
gin to run from the date of receipt of 
such notice by the Secretary, who shall 
promptly acknowledge such receipt in 
writing. No such indemnification shall 
be made prior to the expiration of such 
60-day notice period, and no such in¬ 
demnification shall be made if the Board 
advises the Bank in writing, within such 
60-day notice period, of its objection to 
such indemnification. 

(c) Insurance. A Federal Home Loan 
Bank may obtain insurance to protect it, 
its directors, officers, and employees from 
potential liabilities, expenses, costs, and 
other losses arising from claims against 
it, or its directors, officers, or employees 
made by reason of alleged wrongful acts, 
or wrongful acts, committed in their ca¬ 
pacity as directors, officers, or employees. 
Such insurance may protect against any 
liability, expense, cost, and other loss for 
which the Bank may indemnify any per¬ 
son under this section and may protect 
the Bank and any person who is or was a 
director, officer, or employee of the Bank 
against liabilities, expenses, costs, and 
other losses arising from claims made by 
reason of alleged wrongful acts, or 
wrongful acts, for which no indemnifica¬ 
tion may be made under this section. 
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However, no such Bank may obtain in¬ 
surance which provides for payment of 
liabilities, expenses, costs, and other 
losses of any person incurred as a con¬ 
sequence of his willful or criminal mis¬ 
conduct. 

(d> Payment of expenses. If a major¬ 
ity of the directors of a Federal Home 
Loan Bank concludes in connection with 
any action that any person ultimately 
may become entitled to indemnification 
under this section, such directors may 
authorize the payment of reasonable 
costs and expenses, including reasonable 
attorneys' fees, in connection with the 
defense or settlement of such action. Be¬ 
fore making payment of such costs and 
expenses, the Bank shall secure an agree¬ 
ment that it will be repaid if such person 
is ultimately determined not to be en¬ 
titled to indemnification under this 
section. 

(e) Applicability of provisions. The 
provisions of this section shall not be ap¬ 
plicable with respect to any action which 
terminated more than 1 year prior to the 
effective date of this section. 

(f) Exclusiveness of provisions. The 
provisions of this section shall be exclu¬ 
sive with respect to the duty or authority 
of a Federal Home Loan Bank to indem¬ 
nify any person referred to in paragraph 
(a) of this section. The authority of a 
Federal Home Loan Bank to obtain in¬ 
surance shall be governed by paragraph 
(c) of this section. 

(g) Definitions and rules of construc¬ 
tion. (1) As used in this section— 

(1) ‘‘Action" means any action, suit, 
or other judicial or administrative pro¬ 
ceeding, or threatened proceeding, 
whether civil, criminal, or otherwise, in¬ 
cluding any appeal or other proceeding 
for review; 

(ii) "Court" includes, without limita¬ 
tion, any court to which or in which any 
appeal or any proceeding for review is 
brought; 

(iii) "Final Judgment" means a judg¬ 
ment, decree, or order which is appeal- 
able and as to which the period for ap¬ 
peal has expired and no appeal has been 
taken; 

(iv) "Settlement" Includes the entry 
of a judgment by consent or by confes¬ 
sion or upon a plea of guilty or of nolo 
contendere. 

(2) References in this section to any 
individual or other person, including any 
Bank, shall include legal representa¬ 
tives, successors, and assigns thereof. 

§ 524.7 Surety bonds. 

Each Bank shall maintain adequate 
surety bonds covering all officers, em¬ 
ployees, attorneys, or agents having con¬ 
trol over or access to moneys or securi¬ 
ties owned by each Bank or in its pos¬ 
session, in companies approved by the 
Board. The form and amount of such 
bonds shall be subject to the approval 
of the Board, and each such bond shall 
contain a provision requiring the in¬ 
surer to notify the Board in the event 
of cancellation of such bond or any re¬ 
duction in the amount of coverage. A 
duplicate original of each such bond, or 
a copy certified by the insurer or its 
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authorized agent, and evidence of the 
continuation of each such bond shall be 
submitted to the Board. 

(Sec. 17. 47 Stat. 736, as amended: 12 U.S.C. 
1437. Reorg. Plan. No. 3 of 1947. 12 F.R. 4981. 
3 CFR, 1943-48 Comp., p. 1071) 

Resolved further that, since each Fed¬ 
eral Home Loan Bank has been given 
actual notice of and opportunity to com¬ 
ment upon the above amendments, the 
Board hereby finds that notice and pub¬ 
lic procedure thereon under the provi¬ 
sions of 12 CFR 508.11 and 5 U.S.C. 553 
(b) are unnecessary: and the Board 
hereby provides that such amendments 
shall become effective as hereinbefore 
set forth. 

By the Federal Home Loan Bank 
Board. 

[seal] Jack Carter, 

Secretary. 

fFR Doc.72-15370 Filed 9-8-72:8:51 am] 


SUBCHAPTER C—FEDERAL SAVINGS AND LOAN 
SYSTEM 

PART 545—OPERATIONS 

Loans Without Requirement of 
Security 

Correction 

In F.R. Doc. 72-12653 appearing on 
page 16189 of the issue for Friday. Au¬ 
gust 11, 1972, in the first paragraph of 
the Explanatory Statement, the word 
“designated” in the fifth line should read 
“designed”. 

Title 14—AERONAUTICS 
AND SPACE 

Chapter I—Federal Aviation Adminis¬ 
tration, Department of Transportation 

| Airworthiness Docket No. 72-NW-3-AD, 
Arndt. 39-15161 

PART 39—AIRWORTHINESS 
DIRECTIVES 

Boeing Model 727 Series Airplanes 

Amendment 39-590 (33 F.R. 6531), AD 
68 -8-2, provides for inspection of the 
aft trunnion extension of the main land¬ 
ing gear outer cylinder plated during 
overhaul, in accordance with the manu¬ 
facturer’s service bulletin or an equiva¬ 
lent inspection approved by the Chief, 
Aircraft Engineering Division, FAA 
Western Region. 

Amendment 39-590 does not provide 
for terminating action. After issuing 
Amendment 39-590, due to service ex¬ 
perience, the agency has determined that 
the trunnions not reworked in accord¬ 
ance with tills AD should be removed 
from service. Therefore, the AD is be¬ 
ing amended to require removal of those 
parts. 

Since a situation exists that requires 
immediate adoption of this regulation, 
it is found that notice and public pro¬ 
cedure hereon are impracticable and 


good cause exists for making this amend¬ 
ment effective in less than 30 days. 

In consideration of the foregoing, and 
pursuant to the authority delegated to 
me by the administrator (31 F.R. 13697), 
§ 39.13 of Part 39 of the Federal Avia¬ 
tion Regulations. Amendment 39-590 (33 
F.R. 6531), AD 68-8-2, is amended as 
follows: 

1. Add the following paragraphs: 

(7) Replace all overhauled landing gear 
outer cylinders, which were not reworked in 
accordance with the provisions of this AD, 
within the next 14200 landings. 

(8) The reinspections required by (2) can 
be discontinued for any outer cylinder when 
those cylinders are replaced in accordance 
with (7). 

This amendment becomes effective 
upon publication in the Federal Register 
(9-9-72). 


(Secs. 313(a). 601, 603. Federal Aviation Act 
of 1958, 49 U.8.C. 1354(a), 1421, 1423; sec. 
6(c), Department of Transportation Act, 49 
VB.C. 1655(c)) 


Issued in Seattle. Wash., on August 30, 
1972. 


C. B. Walk, Jr., 
Director , FAA Northwest Region. 


[FR Doc.72-15299 Filed 9-8-72:8:45 am] 


[Airworthiness Docket No. 72-SW-54, 
Arndt. 39-1517] 

PART 39—AIRWORTHINESS 
DIRECTIVES 

Bell Model 206A, 206B, 206A-1 and 
206B-1 

Amendment 39-1510 (37 F.R. 17544), 
AD 72-18-5, superseded Amendment 39- 
1504 (37 F.R. 17159), AD 72-17-4 and 
requires that the service life of the main 
rotor retention strap fitting, P/N 206- 
010-155-7, and the retention strap pin, 
P/N 206-010-123-1, be reduced to 400 
hours on Bell Model 206A, 206B, 206A-1, 
and 206B-1 helicopters. After issuing 
Amendment 39-1510, the agency received 
reports from Canada of cracked pins. 
P/N 206-010-123-1, and of cracked 
fittings. P/N 206-010-155-7, with less 
than 400 hours time in service. These 
cracks in the fittings and pins are pos¬ 
sibly due to hydrogen embrittlement or 
stress corrosion as indicated by inter¬ 
granular cracks. The FAA has been un¬ 
able to isolate the cause of these cracks 
to any particular series of production lots 
of pins and fittings or to any operating 
condition or environment. In the interest 
of safety, the AD is being superseded by 
a new AD that requires the replacement 
of all pins, P/N 206-010-123-1, and fit¬ 
tings. P/N 206-010-155-7, prior to their 
attaining 100 hours total time in service. 
This AD is not applicable to fittings, 
P/N 206-010-155-11 or -15, and pins, 
P/N 206-010-123-3. 

Since a situation exists that requires 
immediate corrective action, it is found 
that notice and public procedure hereon 
are impracticable and good cause exists 
for making this amendment effective in 
less than 30 days. 

In consideration of the foregoing, and 
pursuant to the authority delegated to 


me by the Administrator (31 F.R. 13697) 
§ 39.13 of Part 39 of the Federal Aviation 
Regulations is amended by adding the 
following new airworthiness directive: 

Bell. Applies to Bell Models 206 A, 206B. 
206A-1, and 206B-1 helicopters certifi¬ 
cated in all categories. 

Compliance required as indicated. 

To prevent possible failure of the main 
rotor retention strap fitting, P/N 206-010- 
155-7, and the main rotor retention strap pin, 
P/N 206-010-123-1, accomplish the follow¬ 
ing: 

(a) Remove and replace retention strap 
fittings, P/N 206-010-165-7, with 90 or more 
hours total time in service on the effective 
date of this AD, within the next 10 hours 
time In service. 

(b) Remove and replace retention strap 
fittings, P/N 206-010-155-7. with less than 
90 hours total time in service on the effective 
date of this AD prior to accumulating 100 
hours time in service. 

(c) Remove and replace retention strap 
pins, P/N 206-010-123-1. with 90 or more 
hours total time In service on the effective 
date of this AD within the next 10 hours time 
In service. 

(d) Remove and replace retention strap 
pins, P/N 206-018-123-1, with less than 90 
hours total time In service on the effective 
date of this AD, prior to accumulating 100 
hours time in service. 

(e) The requirements of paragraphs (a) 
and (b) are not applicable to main rotor re¬ 
tention strap fittings, P/N 206-018-155-11 or 
-15. The requirements of paragraphs (c) and 
(d) are not applicable to main rotor reten¬ 
tion strap pins, P/N 206-018-123-3. 

This supersedes Amendment 39-1510 
(37 F.R. 17544), AD 72-18-5. 

This amendment becomes effective 
September 15, 1972. 

(Secs. 313(a), 601. 603, Federal Aviation Act 
of 1958, 49 UJS.C. 1354(a), 1421, 1423; sec. 
6(c), Department of Transportation Act, 49 
U.S.C. 1655(c)) 

Issued in Fort Worth, Tex., on Au¬ 
gust 31, 1972. 


Henry L. Newman, 

Director , Southwest Region. 

|FR Doc.72-15300 Filed 9-8-72:8:45 am] 


[Docket No. 72-SO-87; Arndt. 39-1515] 

part 39—AIRWORTHINESS 
DIRECTIVES 

Piper PA-34—200 

There have been loose attachment 
bolts securing the balance weights lo¬ 
cated in the stabilator tips on Piper PA- 
34-200 airplanes. Since this condition is 
likely to exist or develop in other air¬ 
planes of the same type design, an air¬ 
worthiness directive is being issued to 
require a positive means of balance 
weight attachment on Piper PA-34-200 
airplanes. 

Since a situation exists that requires 
immediate adoption of this regulation, it 
is found that notice and public procedure 
hereon are impracticable and good cause 
exists for making this amendment ef¬ 
fective in less than 30 days. 

In consideration of the foregoing, and 
pursuant to the authority delegated to 
me by the Administrator, 31 F.R. 13697. 
§ 39.13 of Part 39 of the Federal Aviation 


FEDERAL REGISTER, VOL. 37, NO. 176—SATURDAY, SEPTEMBER 9, 1972 








RULES AND REGULATIONS 


18289 


Regulations is amended by adding the 
following new airworthiness directive: 

Piper. Applies to Piper PA-34-200 airplanes, 
Serial Numbers 34-E4, and 34-7250001 
through 34-7250335, certificated in all 
categories. 

Compliance required within the next 10 
hours* time in service after the effective date 
of this AD, unless already accomplished. 

To provide a positive means of attachment 
for stabllator tip balance weights accomplish 
the following: 

(a) Remove stabllator tips. 

(b) Check the balance weight assembly 
attached to each exposed stabllator rib for 
looseness. If outer lead weight can be moved 
rotatlonally against the rib by hand, it is 
considered loose. 

(c) If a balance weight is loose, accomplish 
paragraph (e) before further flight. 

(d) If balance weights are satisfactorily 
secured, accomplish paragraph (e) within 
the next 50 hours time in service after this 
inspection. 

(e) When required by paragraph (c) or 
(d), remove each balance w r eight assembly 
from its attach rib, by removing the three 
bolts attaching the balance weight assembly 
plate to the stabllator rib. Replace the AN 
3H-26A bolts and the lock nuts which at- 
tach the balance weights to the assembly 
plate with AN3-27A bolts and new lock nuts 
with an AN970-3 washer under each bolt 
head and under each lock nut. MS21044N3 
(AN365-1032) lock nuts or equivalent are 
required. A drilled head bolt and safety 
wire is not necessary. Torque the nuts to 35- 
40 inch-pounds. If balance weights show any 
signs of damage they must be replaced also. 

Note: Attention must be given to Insure 
that the bolt grip length is correct and the 
nut has proper engagement since the thick¬ 
ness of the lead weights may vary slightly. 
If necessary, AN3-30A bolts may be substi¬ 
tuted for the AN3-27A bolts or AN960-10 
washers may be used between the AN970-3 
washer and the bolt head and/or between 
the AN970-3 washer and the lock nut to ob¬ 
tain proper thread engagement. 

(f) Reinstall each balance weight assembly 
to the attach rib as originally installed and 
safety wire as required. Reinstall stabllator 
tips. This procedure will not require re¬ 
balancing of the stabllator. 

Piper Service Bulletin Number 367 per¬ 
tains to this same subject. 

This amendment becomes effective 
September 9,1972, and was effective upon 
receipt for all recipients of the airmail 
letter dated August 30, 1972, which con¬ 
tained this amendment. 

(Secs. 313(a), 601, 603, Federal Aviation Act 
of 1958, 49 U.S.C. 1354(a). 1421, 1423: sec. 
6(c), Department of Transportation Act, 49 
U.S.C. 1655(c)) 

Issued in East Point, Ga., on August 29, 
1972. 

P. M. SWATEK, 
Director, Southern Region. 

|FR Doc.72-15301 Filed 9-6-72:8:45 am) 


I Airspace Docket No. 72-SO-12] 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND RE¬ 
PORTING POINTS 

Alteration and Revocation of Federal 
Airway Segments 

On August 16, 1972, P.R. Doc. 72-12924 
Published in the Federal Register 
<37F.R. 16537) effective October 12,1972. 


This document amended Part 71 of the 
Federal Aviation Regulations, in part, by 
revoking a segment of VOR Federal 
Airway No. 54 among other actions. In 
Item 1. Fort Mill, S.C., was erroneously 
listed as Fort Mill, N.C. The purpose of 
this amendment is to correct this error. 

Since this amendment is minor in 
nature and no substantive change in the 
regulation is effected, notice and public 
procedure thereon are unnecessary. 

In consideration of the foregoing, 
effective upon publication in the Federal 
Register (9-9-72), F.R. Doc. 72-12924 
(37 F.R. 16537) is amended as herein¬ 
after set forth. 

Item 1. is amended to read: 

1. In V-54 “Fort Mill, S.C.; Pinehurst, 
N.C.” is deleted and “Fort Mill, S.C.” is 
substituted therefor. 

(Sec. 307(a). Federal Aviation Act of 1958. 49 
U.S.C. 1348(a); sec. 6(c), Department of 
Transportation Act, 49 U.S.C. 1655(c)) 

Issued in Washington, D.C., on Au¬ 
gust 31, 1972. 

Charles H. Newpol, 

Acting Chief, Airspace and Air 
Traffic Rules Division. 

|FR Doc.72-15302 Filed 9-8-72:8:45 am) 


(Airspace Docket No. 72-SO-84] 

PART 71—DESIGNATION OF FEDERAL 

AIRWAYS, AREA LOW ROUTES, 

CONTROLLED AIRSPACE, AND RE¬ 
PORTING POINTS 

Redesignation of Control Zone 

The purpose of this amendment to Part 
71 of the Federal Aviation Regulations is 
to alter the Selma. Ala., control zone. 

The Selma control zone is described 
in § 71.171 (37 F.R. 2056 and 7387) and 
is presently effective 24 hours per day. 
Since the hours of operations of the con¬ 
trol tower and weather observation and 
reporting services have been changed to 
“from 0600 to 2400 hours, local time, 
Monday through Friday; 0600 to 1800 
hours, local time, Saturday and Sunday, 
and closed on holidays,” it is necessary 
to alter the control zone description to 
redesignate it as part time. Since this 
amendment is less restrictive in nature, 
notice and public procedure hereon are 
unnecessary. 

In consideration of the foregoing, Part 
71 of the Federal Aviation Regulations is 
amended, effective immediately, as here¬ 
inafter set forth. 

In § 71.171 (37 F.R. 2056), the Selma, 
Ala., control zone (37 FJFt. 7387) is 
amended as follows: “This control zone 
is effective from 0600 to 2400 hours, local 
time, Monday through Friday; 0600 to 
1800 hours, local time, Saturday and 
Sunday, and closed on holidays.” is added 
to the description. 

(Sec. 307(a), Federal Aviation Act of 1958, 
49 U.S.O. 1348(a); sec. 6(c), Department of 
Transportation Act, 49 U B.C. 1655(c)) 

Issued in East Point, Ga., on August 29, 
1972. 

Phillip M. Swatek, 
Director , Southern Region . 

(FR Doc.72-15303 Filed 9-8-72;8:45 am] 


[Airspace Docket No. 72-WE-35J 

PART 71—designation of federal 

AIRWAYS, AREA LOW ROUTES, 

CONTROLLED AIRSPACE, AND RE¬ 
PORTING POINTS 

Alteration of Control Zone 

The purpose of this amendment to 
Part 71 of the Federal Aviation Regula¬ 
tions is to alter the description of the 
Victorville, Calif. (George AFB) control 
zone by changing the effective hours of 
the zone. 

Due to lack of qualified personnel and 
economic reasons including discontinu¬ 
ance of weather observations, the mis¬ 
sion of George AFB will not be conducted 
during the hours of 0100 to 0700 local 
time daily. Since weather observations 
are a requisite for designation of a con¬ 
trol zone, this airspace would no longer 
qualify as designated controlled airspace 
during these hours. 

Since this action will result in a less 
restrictive designation of airspace than 
presently established and will impose no 
additional burden on any person, notice, 
and public procedure hereon are unnec¬ 
essary and this amendment may be made 
effective in less than 30 days. 

In consideration of the foregoing in 
§ 71.171 (37 F.R. 2056) the description 
of the Victorville, Calif. (George AFB) 
control zone is amended in part by add¬ 
ing, “This control zone is effective from 
0700 to 0100 hours local time daily.” 

Effective date. This amendment is ef¬ 
fective 0901 G.m.t. September 14, 1972. 

(Sec. 807(a), Federal Aviation Act of 1958, 
as amended. 49 U.S.C. 1348(a); sec. 6(c), De¬ 
partment of Transportation Act. 49 U.S.C. 
1655(c)) 

Issued in Los Angeles, Calif., on Sep¬ 
tember 1, 1972. 

Robert O. Blanchard, 
Acting Director , Western Region. 

1FR Doc.72-16304 Filed 9-8-72;8:45 am) 

Title 33—NAVIGATION ANO 
NAVIGABLE WATERS 

Chapter II—Corps of Engineers, 
Department of the Army 

[ER 1165-2-302) 

PART 209—ADMINISTRATIVE 
PROCEDURE 

Definition of Navigable Waters of the 
United States 

Tills amendment modifies Corps of En¬ 
gineers regulations by including a more 
complete discussion and legal analysis 
of the interpretation of the definition 
of navigable waters of the United States. 
That definition is dependent on doctrines 
established by Federal courts, and must 
therefore periodically be revised to re¬ 
flect changes in the law. The amend¬ 
ment also reflects the administrative 
need for a more definitive and explana¬ 
tory definition as increased and compet¬ 
ing demands are made on the Nation's 
water resources. 
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Tliis amendment is an interpretative 
rule of general applicability, formulated 
and adopted by the Corps of Engineers. 
Accordingly, it is promulgated without 
publication of a notice of proposed rule 
making and will supersede the definition 
presently located in § 209.260. It be¬ 
comes effective on the date of publication 
(9-9-72). 

§ 209.260 Definition of navigable wa¬ 
ters of the United States. 

(a) Purpose and scope. This section 
defines the term “navigable waters of 
the United States” as it is used to define 
authorities of the Corps of Engineers. 
It also prescribes the policy, practice, and 
procedure to be used in determining the 
extent of the jurisdiction of the Corps 
of Engineers and in answering inquiries 
concerning “navigable waters.” 

(b) General policies. The term “navi¬ 
gable waters of the United States” is used 
to define the scope and extent of the 
regulatory powers of the Federal 
Government. Precise definitions of “navi¬ 
gable waters” or “navigability” are ulti¬ 
mately dependent on judicial interpre¬ 
tation, and cannot be made conclusively 
by administrative agencies. However, the 
policies and criteria contained in this 
section are in close conformance with the 
tests used by the Federal courts and de¬ 
terminations made under this section 
are considered binding in regard to the 
activities of the Corps of Engineers. 

(c) General definition. Navigable 
waters of the United States are those 
waters which are presently, or have been 
in the past, or may be in the future sus¬ 
ceptible for use for purposes of inter¬ 
state or foreign commerce. A determina¬ 
tion of navigability, once made, applies 
laterally over the entire surface of the 
water body, and is not extinguished by 
later actions or events which impede or 
destroy navigable capacity. 

(d) General scope of determination. 
The several factors which must be ex¬ 
amined when making a determination 
whether a water body is a navigable 
water of the United States are discussed 
in detail below. Generally, the follow¬ 
ing conditions must be satisfied: 

(1) Past, present, or potential presence 
of interstate or foreign commerce: 

(2) Physical capabilities for use by 
commerce as in subparagraph (1) of this 
paragraph; 

(3) Defined geographic limits of the 
water body. 

(e) Interstate or foreign commerce — 
(1) Nature of commerce: type, means, 
and extent of use. The types of commer¬ 
cial use of a waterway are extremely 
varied and will depend on the character 
of the region, its products, and the diffi¬ 
culties or dangers of navigation. It Is the 
water body’s capability of use by the pub¬ 
lic for purposes of transportation or com¬ 
merce which is the determinative factor, 
and not the time, extent or manner of 
that use. As discussed in paragraph (h) 
of this section, it is sufficient to establish 
the potential for commercial use at any 
past, present, or future time. Thus, suf¬ 
ficient commerce may be shown by his¬ 
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torical use of canoes, bateaux, or other 
frontier craft, as long as that type of boat 
was common or well-suited to the place 
and period. Similarly, the particular 
items of commerce may vary widely, de¬ 
pending again on the region and period. 
The goods involved might be grain, furs, 
or other commerce of the time. Logs are 
a common example; transportation of 
logs has been a substantial and well rec¬ 
ognized commercial use of many naviga¬ 
ble waters. Note, however, that the mere 
presence of floating logs will not of itself 
make the river “navigable”; the logs must 
have been related to a commercial ven¬ 
ture. Similarly, the presence of recrea¬ 
tional craft may indicate that a water- 
body is capable of bearing some forms of 
commerce, either presently, in the future, 
or at a past point in time. 

(2) Nature of Commerce: Interstate 
or intrastate. Interstate commerce may 
of course be existent on an intrastate 
voyage which occurs only between places 
within the same State. It is only neces¬ 
sary that goods may be brought from, or 
eventually be destined to go to, another 
State. (For purposes of this section, the 
term “interstate commerce” hereinafter 
includes “foreign commerce” as well.) 

(f) Intrastate or interstate nature of 
waterway. A water body may be entirely 
within a State, yet still be capable of car¬ 
rying interstate commerce. This is es¬ 
pecially clear when it physically con¬ 
nects with a generally acknowledged ave¬ 
nue of interstate commerce, such as the 
ocean or one of the Great Lakes, and is 
yet wholly within one State. Nor is it nec¬ 
essary that there be a physically naviga¬ 
ble connection across a State boundary. 
Where a water body extends through one 
or more States, but substantial portions, 
which are capable of bearing interstate 
commerce, are located in only one of the 
States, the entirety of the waterway up 
to the head (upper limit) of navigation is 
subject to Federal jurisdiction. 

(g) Improved or natural condition of 
the water body. Determinations are not 
limited to the natural or original con¬ 
dition of the water body. Navigability 
may also be found where artificial aids 
have been or may be used to make the 
water body suitable for use in navigation. 

(1) Existing improvements: Artificial 
water bodies, (i) An artificial channel 
may often constitute a navigable water 
of the United States, even though it has 
been privately developed and maintained, 
or passes through private property. The 
test is generally as developed above; that 
is, whether the water body is capable of 
use for purposes of interstate commerce. 
Canals which connect two navigable 
waters of the United States and which 
are used for commerce clearly fall within 
the test, and themselves become naviga¬ 
ble. A canal open to navigable waters of 
the United States on only one end is 
itself navigable where it in fact supports 
interstate commerce. 

(ii) The artificial water body may be 
a major portion of a river or harbor area 
or merely a minor backwash, slip, or 
turning area. 

(ill) Private ownership of the lands 
underlying the water body, or of the 


lands through which it runs, does not 
preclude a finding of navigability. 
Ownership does become a controlling 
factor if a privately constructed and 
operated canal is not used for purposes 
of interstate commerce nor used by the 
public; it is then not considered to be a 
navigable water of the United States. 
However, a private water body, even 
though not itself navigable, may so affect 
the navigable capacity of nearby waters 
as to nevertheless be subject to certain 
regulatory authorities. 

(2) Nonexisting improvements, past 
or potential. A water body may also be 
considered navigable depending on the 
feasibility of future use for interstate 
commerce after the construction of 
whatever “reasonable” improvements 
may potentially be made. The improve¬ 
ments need not exist, be planned, nor 
even authorized; it is enough that po¬ 
tentially they could be made. What is a 
“reasonable” improvement is always a 
matter of degree; there must be a bal¬ 
ance between cost and need at a time 
when the improvement would be (or 
would have been) useful. Thus, if an im¬ 
provement was “reasonable” at a time of 
past use, the water was therefore naviga¬ 
ble in law from that time forward. The 
changes in engineering practices or the 
coming of new industries with varying 
classes of freight may affect the type of 
the improvement; those which may be 
entirely reasonable in a thickly popu¬ 
lated, highly developed, industrial region 
may have been entirely too costly for the 
same region in the days of the pioneers. 
The determination of reasonable im¬ 
provement is often similar to the cost 
analyses presently made in Corps of En¬ 
gineers studies. 

(h) Time at which commerce exists or 
determination is made — (1) Past use. A 
water body which was navigable in its 
natural or improved state, or which was 
susceptible of reasonable improvement 
(as discussed in paragraph (g) (2) of this 
section) retains its character as “navi¬ 
gable in law” even though it is not pres¬ 
ently used for commerce, or is presently 
incapable of such use because of changed 
conditions or the presence of obstruc¬ 
tions. Nor does absence of use because of 
changed economic conditions affect the 
legal character of the water body. Once 
having attained the character of “navi¬ 
gable in law,” the Federal authority re¬ 
mains in existence, and cannot be aban¬ 
doned by administrative officers or court 
action. Nor is mere inattention or am¬ 
biguous action by Congress an abandon¬ 
ment of Federal control. However, ex¬ 
press statutory declarations by Congress 
that described portions of a water body 
are nonnavigable, or have been aban¬ 
doned, are binding upon the Department 
of the Army. Each statute must be care¬ 
fully examined, since Congress often re¬ 
serves the power to amend the Act, or 
assigns special duties of supervision and 
control to the Secretary of the Army or 
Chief of Engineers. 

(2) Future or potential use. Navigabil¬ 
ity may also be found in a water body's 
susceptibility for future use for purposes 
of interstate commerce. This may be 
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either in its natural or improved condi¬ 
tion. and may thus be existent although 
there has been no actual use to date. 
Nonuse in the past therefore does not 
prevent recognition of the potential for 
future use. 

U> Existence of obstructions. A stream 
may be navigable despite the exist¬ 
ence of falls, rapids, sand bars, bridges, 
portages, shifting currents, or similar 
obstructions. Thus, a waterway in its 
original condition might have had sub¬ 
stantial obstructions which were over¬ 
come by frontier boats and/or portages, 
and nevertheless be a “channel” for com¬ 
merce, even though boats had to be re¬ 
moved from the water in some stretches, 
or logs be brought around an obstruction 
by means of artificial chutes. However, 
the question is ultimately a matter of de¬ 
gree. and it must be recognized that there 
is some point beyond which navigability 
could not be established. 

(j) Geographic and jurisdictional 
limits of rivers and lakes —(1) Jurisdic¬ 
tion over entire bed. Federal regulatory 
jurisdiction, and powers of improvement 
for navigation, extend laterally to the en¬ 
tire water surface and bed of a navigable 
water body, which includes all the land 
and waters below the original high water 
mark. 

(1) The “ordinary high water mark” on 
nontidal rivers must be determined by 
the ordinary flows of the river; neither 
peak nor flood stages can be included, 
nor the lowest stages of flow. Physical 
markings on the lands may be used in 
determining the mark only where, due 
to variations of flow, there is no absolute 
ascertainable level, and where more pre¬ 
cise information is not available. 

(U) Ownership of a river or lake bed 
or of the lands between high and low 
water marks will vary according to State 
law; however, private ownership of the 
underlying lands has no bearing on the 
existence or extent of the dominant Fed¬ 
eral jurisdiction over a navigable water 
body. 

(2) Upper limit of navigability. The 
character of a river will, at some point 
along its length, change from navigable 
to nonnavigable. Very often that point 
will be at a major fall or rapids, or other 
place where there is a marked decrease 
in the navigable capacity of the river. 
The upper limit will therefore often be 
the same point traditionally recognized 
as the head of navigation, but may, under 
some of the tests described above, be at 
some point yet further upstream. 

<k) Geographic and jurisdictional 
limits of oceanic and tidal waters —(1) 
Ocean and coastal waters. The navigable 
waters of the United States over which 
Corps of Engineers regulatory jurisdic¬ 
tion extends include all ocean and coastal 
waters within a zone 3 geographic (nauti¬ 
cal) miles seaward from the coast line. 
Wider zones are recognized for special 
regulatory powers, such as those exer¬ 
cised over the Outer Continental Shelf. 

(i) Coast line defined. Generally, where 
me shore directly contacts the open sea, 
tlie line on the shore reached by the 
ordinary low tides comprises the coast 
line from which the distance of 3 geo¬ 


graphic miles is measured. On the Pacific 
coasts the line of mean lower low water is 
used. The line has significance for both 
domestic and international law (in which 
it is termed the “baseline”), and is sub¬ 
ject to precise definitions. Special prob¬ 
lems arise when offshore rocks, islands, or 
other bodies exist, and the line may have 
to be drawn to seaward of such bodies. 

(ii) Shoreward limit of jurisdiction. 
Regulatory jurisdiction in coastal areas 
extends to the line on the shore reached 
by the plane of the mean (average) high 
water. However, on the Pacific coasts, 
the line reached by the mean of the 
higher high waters is used. 

Where precise determination of the ac¬ 
tual location of the line becomes neces¬ 
sary. it must be established by survey 
with reference to the available tidal 
datum, preferably averaged over a pe¬ 
riod of 18.6 years. Less precise methods, 
such as observation of the “apparent 
shoreline” which is determined by refer¬ 
ence to physical markings, lines of vege¬ 
tation, or changes in type of vegetation, 
may be used only where an estimate is 
needed of the line reached by the mean 
high water. 

(2) Bays and estuaries. Regulatory 
jurisdiction extends to the entire surface 
and bed of all water bodies subject to 
tidal action. Jurisdiction thus extends to 
the edge (as determined by paragraph 

(k) (l)(ii) of this section, “Shoreward 
Limit”) of all such water bodies, even 
though portions of the water body may 
be extremely shallow, or obstructed by 
shoals, vegetation, or other barriers. 
Marshlands and similar areas are thus 
considered “navigable in law,” but only 
so far as the area is subject to innunda- 
tion by the mean high waters. The rele¬ 
vant test is therefore the presence of the 
mean high tidal waters, and not the gen¬ 
eral test described above, which generally 
applies to inland rivers and lakes. 

(1) Geographic limits: Shifting bound¬ 
aries. Permanent changes of the shore¬ 
line configuration result in similar 
alterations of the boundaries of the navi¬ 
gable water. Thus, gradual changes 
which are due to natural causes and are 
perceptible only over some period of time 
constitute changes in the bed of a water 
body which also change the shoreline 
boundaries of the navigable waters. How¬ 
ever, an area will remain “navigable in 
law,” even though no longer covered with 
water, whenever the change has oc¬ 
curred suddenly, or was caused by arti¬ 
ficial forces intended to produce that 
change. For example, shifting sand bars 
within a river or estuary remain part of 
the navigable w f ater, regardless that they 
may be dry at a particular point in time. 

(m) Determinations of navigability — 

(l) Effect of determinations. Although 
conclusive determinations of navigability 
can be made only by Federal courts, 
those made by Federal agencies are nev¬ 
ertheless accorded substantial weight by 
the courts. It is therefore necessary that 
when jurisdictional questions arise, dis¬ 
trict personnel carefully investigate 
those waters which may be subject to 
Federal regulatory jurisdiction under the 
guidelines set out above, as the resulting 


determination may have substantial im¬ 
pact upon a judicial body. Official deter¬ 
minations by an agency made in the past 
can be revised or reversed as necessary 
to reflect changed rules or interpretations 
of the law. 

(2) Procedures of determination. A 
determination whether a water body is 
a navigable water of the United States 
will be made by the Chief of Engineers, 
and will be based on a report of findings 
prepared at the District level in accord¬ 
ance with the criteria set out in this sec¬ 
tion. Each report of findings will be 
prepared by the District Engineer, ac¬ 
companied by an opinion of the District 
Counsel, mid forwarded through the Di¬ 
vision Engineer to the Office of the Chief 
of Engineers. DAEN-GCZ, for a final 
determination. Each report of findings 
will be based substantially on applicable 
portions of the format in subparagraph 

( 3 ) of this paragraph. 

(3) Suggested format of report of 
findings. 

(1) Name of water body. 

(li) Tributary to. 

(ill) Physical characteristics: 

(a) Type (river, bay, slough, estuary, 

etc.). 

(b) Length. 

( c) Approximate discharge volumes: 

Maximum. 

Minimum. 

Mean. 

(d) Fall per mile. 

(c) Extent of tidal influence. 

(/) Range between ordinary high and 
ordinary low water. 

(g) Description of improvements to 
navigation not listed in sub¬ 
division (v) of this subpara¬ 
graph. 

(iv) Nature and location of significant 
obstructions to navigation in portions of 
the water body used or potentially capable 
of use in interstate commerce. 

(v) Authorized projects: 

(a) Nature, condition, and location 

of any improvement made 
under projects authorized by 
Congress. 

(b) Description of projects author¬ 

ized but not constructed. 

(c) List of known survey documents 

or reports describing the 
water body. 

(vl) Past or present interstate commerce: 

(a) General types, extent, and pe¬ 

riod in time. 

(b) Documentation if necessary. 

(vil) Potential use for Interstate Com¬ 
merce, if applicable: 

(a) If in natural condition. 

(b) If improved. 

(vlil) Nature of Jurisdiction known to have 
been exercised by Federal agencies, if any. 

(ix) State or Federal court decisions re¬ 
lating to navigability of the water body, if 
any. 

(x) Remarks. 

(xl) Finding of navigability (with date) 
and recommendation for determination. 

(n) Inquiries regarding determina¬ 
tions. (1) Findings and determinations 
should be made whenever a question 
arises regarding the navigability of a 
water body. Where no determination has 
been made a report of finding will be 
prepared and forwarded to the Chief of 
Engineers, as described above. Inquiries 
may be answered by an interim reply 
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which indicates that a final agency de¬ 
termination must be made by the Chief 
of Engineers. If a determination has not 
been obtained due to emergency or simi¬ 
lar conditions in which expedited action 
is necessary. District Engineers may act 
in reliance on a finding prepared as in 
paragraph (m) of this section. The re¬ 
port of finding should then be forwarded 
to the Chief of Engineers on an expedited 
basis. 

(2) Where determinations have been 
made by the Chief of Engineers, inquiries 
regarding the navigability of specific 
portions of water bodies covered by these 
determinations may be answered as 
follows: 

This Department, In the administration of 
the laws enacted by Congress for the protec¬ 
tion and preservation of the navigable waters 
of the United States, has determined that 

the__ (river) (bay) (lake, etc.) 

is a navigable water of the United States 

from_to_ Actions 

which modify or otherwise afreet those 
waters are subject to the Jurisdiction of this 
Department, whether such actions occur 
within or outside the navigable areas. 

(3) Specific inquiries regarding the 
jurisdiction of the Corps of Engineers 
can be answered only after a determina¬ 
tion whether (i) the waters are navigable 
waters of the United States or (ii) if 
not navigable, whether the proposed type 
of activity may nevertheless so affect 
the navigable waters that the assertion 
of regulatory jurisdiction is deemed nec¬ 
essary. (See § 209.170.) 

(o) Use and maintenance of lists of 
determinations. (1) Tabulated lists of 
final determinations of navigability are 
to be maintained in each District Office, 
and be updated as necessitated by court 
decisions, jurisdictional inquiries, or 
other changed conditions. Within the 
Office of the Chief of Engineers, DAEN- 
CWO-N will maintain all official records 
of findings and determinations. 

(2) It should be noted that the lists 
represent only those water bodies for 
which determinations have been made; 
absence from that list should not be 
taken as an indication that the water 
body is not navigable. 

(3) Deletions from the list are not 
authorized. If a change in status of a 
water body from navigable to nonnaviga- 
ble is deemed necessary, an updated find¬ 
ing should be forwarded to Office, Chief 
of Engineers, DAEN-GCZ; changes are 
not considered final until a determination 
has been made by the Chief of Engineers. 

(Regs., Sept 8, 1972, DAEN-GCZ-C] (Sec. 
3012, 70A Stat, 157; 10 U.S.C. 3012) 

For the adjutant General. 

R. B. Belnap, 
Special Advisor to TAG. 

(PR Doc. 72-15309 Piled 0-3-72:8:46 amj 


Title 40—PROTECTION OF 
ENVIRONMENT 

Chapter I—Environmental Protection 
Agency 

SUBCHAPTER E—PESTICIDES PROGRAMS 

PART 180—tolerances and ex¬ 
emptions FROM TOLERANCES FOR 

PESTICIDE CHEMICALS IN OR ON 

RAW AGRICULTURAL COMMODI¬ 
TIES 

2-Chloro-l-(2,4,5-Trichlorophenyl) 
Vinyl Dimethyl Phosphate 

A petition (PP 2F1187) was filed by 
Shell Chemical Co.. Division of Shell Oil 
Co., 1700 K Street NW.. Washington, DC 
20006, in accordance with provisions of 
the Federal Food, Drug, and Cosmetic 
Act (21 U.S.C. 346a), proposing estab¬ 
lishment of tolerances for residues of the 
insecticide 2-chloro-l-(2.4,5 - trichloro- 
phenyl) vinyl dimethyl phosphate in or 
on the raw agricultural commodities 
bean forage, forage grasses, and pasture 
grass at 85 parts per million; beans in 
succulent form (green, field, and snap) 
at 5 parts per million; and cottonseed at 
0.2 part per million (negligible residue). 

Based on consideration given the data 
submitted in the petition and other rele¬ 
vant material, it is concluded that: 

1. The insecticide is useful for the pur¬ 
pose for which the tolerances are being 
established. 

2. There is no reasonable expectation 
of residues in eggs, meat, milk, or poul¬ 
try, from the proposed uses and § 180.6 
(a) (3) applies. 

3. The tolerances established by this 
order will protect the public health. 

Therefore, pursuant to provisions of 
the Federal Food, Drug, and Cosmetic 
Act (sec. 408(d)(2), 68 Stat. 512; 21 
U.S.C. 346a(d) (2)), the authority trans¬ 
ferred to the Administator of the En¬ 
vironmental Protection Agency (35 F.R. 
16523), and the authority delegated by 
the Administrator to the Deputy Assist¬ 
ant Administrator for Pesticides Pro¬ 
grams (36 F.R. 9038), §180.252 is amend¬ 
ed by adding two new paragraphs and 
by revising the paragraph “5 parts per 
million * • as follows: 

§ 180.252 2 - Cliloro -1- (2,4,5-trii-liloro- 

phenyl) vinyl dimethyl phosphate; 
tolerances for residues. 


85 parts per million in or on bean 
forage and grasses (pasture and range- 
land) . 

♦ * * • • 

5 parts per million in or on beans 
in succulent form (field, green, and 
snap) and tomatoes. 


0.2 part per million (negligible residue) 
in or on cottonseed. 

***** 

Any person who will be adversely af¬ 
fected by the foregoing order may at 
any time within 30 days after its date of 
publication in the Federal Register file 
with the Hearing Clerk, Environmental 
Protection Agency, Room 3125. South 
Agriculture Building, 12th Street and 
Independence Avenue SW., Washington, 
D.C. 20460, written objections thereto in 
quintuplicate. Objections shall show 
wherein the person filing will be adverse¬ 
ly affected by the order and specify with 
particularity the provisions of the order 
deemed objectionable and the grounds 
for the objections. If a hearing is re¬ 
quested, the objections must state the 
issues for the hearing. A hearing will be 
granted if the objections are supported 
by grounds legally sufficient to justify the 
relief sought. Objections may be accom¬ 
panied by a memorandum or brief in 
support thereof. 

Effective date. This order shall become 
effective on its date of publication in the 
Federal Register (9-9-72). 

(Sec. 408(d)(2), 68 Stat. 512; 21 U.S.C. 
346a(d)(2)) 

Dated: August 29, 1972. 

William M. Upholt, 
Deputy Assistant Administrator 
for Pesticides Programs . 

|FR Doc.72-15334 Piled 9-8-72;8 :48 am] 


part 180—TOLERANCES AND EX¬ 
EMPTIONS FROM TOLERANCES FOR 
PESTICIDE CHEMICALS IN OR ON 
RAW AGRICULTURAL COMMODI¬ 
TIES 

Interim Tolerances 

Correction 

In F.R. Doc. 72-14712 appearing at 
page 17554 of the issue for Wednesday, 
August 30,1972, in the table for § 180.319, 
the 10th entry from the bottom in the 
third column (“Tolerance in parts per 
million”), reading “1.1”, should read 
“ 0 . 1 ”. 


PART 180—TOLERANCES AND EX¬ 
EMPTIONS FROM TOLERANCES FOR 
PESTICIDE CHEMICALS IN OR ON 
RAW AGRICULTURAL COMMODI¬ 
TIES 

Subpart D—Exemptions From 
Tolerances 

a - Hydro-Omega - Hydroxypoly(Oxy- 
ETHYLENE); MOLECULAR WEIGHT 100,- 

000 or More 

A petition (PP 2F1253) was filed by 
Union Carbide Corp.* Tarry town, N.Y# 
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10591 , in accordance with provisions of 
the Federal Food, Drug, and Cosmetic 
Act (21 U.S.C. 346a), proposing estab¬ 
lishment of an exemption from the re¬ 
quirement of a tolerance for residues of 
a-hydro -omecra - hydroxypoly(oxyethyl¬ 
ene^ with a molecular weight of 100,000 
or more when used as an inert carrier 
in pesticide formulations applied to 
growing crops. 

Based on consideration given data 
submitted in the petition and other 
relevant material, it is concluded that 
the inert ingredient is useful for the 
purpose for which an exemption from 
tolerance is being established and that 
the exemption established by this order 
will protect the public health. 

Therefore, pursuant to provisions of 
the Federal Food. Drug, and Cosmetic 
Act usee. 408(d)(2). 68 Stat. 512; 21 
U.s.C. 346a(d) (2)), the authority trans¬ 
ferred to the Administrator of the En¬ 
vironmental Protection Agency (35 F.R. 
15623). and the authority delegated by 
the Administrator to the Deputy Assist¬ 
ant Administrator for Pesticides Pro¬ 
grams (36 F.R. 9038), § 180.1001 is 

amended by alphabetically inserting a 
new item in paragraph (d), as follows: 

§180.1001 Exemptions from tlie re¬ 
quirement of a tolerance. 

• • • • * 

(d) • • • 


Imirt ingredients Limits Uses 


•-FlyUro-owejia- .—... Carrier. 

hydroxypolyfoxyethytenc); 
molwiihr weight 100,000 

minimum. 


Any person who will be adversely af¬ 
fected by the foregoing order may at any 
time within 30 days after its date of pub¬ 
lication in the Federal Register file with 
the Hearing Clerk, Environmental Pro¬ 
tection Agency, Room 3125, South Agri¬ 
culture Building, 12th Street and Inde¬ 
pendence Avenue SW., Washington, D.C. 
20460. written objections thereto in 
quintuplicate. Objections shall show 
wherein the person filing will be ad¬ 
versely affected by the order and specify 
with particularity the provisions of the 
order deemed objectionable and the 
grounds for the objections. If a hearing 
is requested, the objections must state 
the Issues for the hearing. A hearing will 
be granted if the objections are sup¬ 
ported by grounds legally sufficient to 
justify the relief sought. Objections may 
be accompanied by a memorandum or 
brief in support thereof. 

Effective date. This order shall become 
effective on its date of publication in the 
Federal Register (9-9-72). 

(Sec. 408(d)(2), 68 Stat. 512; 21 U.S.C. 346a 
(d)(2)) 

I Dated: August 29,1972. 

William M. Upholt, 

Deputy Assistant Administrator 
for Pesticides Programs. 

(FR Doc. 72-15333 Filed 9-8-72;8:48 am) 


Title 50—WILDLIFE AND 
FISHERIES 

Chapter II—National Marine Fisheries 
Service, National Oceanic and At¬ 
mospheric Administration, Depart¬ 
ment of Commerce 

PART 260—INSPECTION AND CERTI¬ 
FICATION OF FISHERY PRODUCTS 

Fees and Charges 

On page 7164 of the Federal Register 
of Tuesday, April 11,1972, there was pub¬ 
lished a notice of proposed rule making 
to amend certain sections of Part 260— 
Inspection and Certification of Fishery 
Products, pertaining to Fees and 
Charges. The intent of this proposal was 
to provide for reimbursement to the De¬ 
partment of all Government costs attrib¬ 
utable to the program for Inspection 
and Certification of Fishery Products. 
The proposal incorporated changes in the 
procedure relative to the treatment of 
rotation and reassignment costs of Gov¬ 
ernment personnel for the benefit of the 
Government, and other additional costs 
attributable to the management of the 
Department within the legislative au¬ 
thority for conducting the program. The 
additional costs were not heretofore in¬ 
cluded in the rate structure. Because of 
the nature and amount of the proposed 
increases, interested persons were al¬ 
lowed 60 days in which to submit writ¬ 
ten comments regarding the proposed 
amendments to the regulations. 

A substantial number of responses 
were received from interested parties 
relative to the notice, and their com¬ 
ments have been reviewed, evaluated and 
given careful consideration in establish¬ 
ing the final rates for inspection serv¬ 
ices. 

As a result of such consideration the 
proposed rates are amended as herein 
set forth and this amendment shall be¬ 
come effective upon publication in the 
Federal Register (9-9-72). 

Philip M. Roedel, 

Director, 

National Marine Fisheries Service. 

John W. Townsend, Jr., 
Acting Administrator. 

Section 260.70 is amended as follows: 

§ 260.70 Schedule of fees. 

• * • • • 

(b) Unless otherwise provided in the 
regulations in this part, the fees to be 
charged and collected for any inspection 
service performed under the regulations 
in this part shall be based on the appli¬ 
cable rates specified in this section for 
the type of service performed. 

(1) Type I—Official establishment and 
product inspection—contract basis . 


Per Hour 

Regular time_$11.80 

Overtime_ 14. 20 

Sunday and legal holidays (2 hour 

minimum) _ 17.70 

The contracting party shall be charged at 
an hourly rate of $11.80 per hour for 
regular time; $14.20 per hour for over¬ 
time in excess of 8 hours per shift per 
day ; and $17.70 per hour for Sunday and 
national legal holidays for service per¬ 
formed by inspectors at official establish¬ 
ment (s) operating under Federal inspec¬ 
tion. The contracting party shall be billed 
monthly for services rendered in accord¬ 
ance with contractual provisions at the 
rates prescribed in this section. At 
an official establishment designated 
in a contract, products also designated 
therein will be inspected during process¬ 
ing at the hourly rate for regular time, 
plus overtime, when appropriate. Prod¬ 
ucts not designated in the contract will 
be inspected upon request on a lot inspec¬ 
tion basis at lot inspection rates as pre¬ 
scribed in this section. 

(2) Type II — Lot inspection—officially 
and unofficially drawn samples. 

Per Hour 

Regular time-$14.75 

Overtime_ 17.70 

Sunday and legal holidays (2 hour 

minimum ) __ 22. 15 

Minimum fee- 11.00 

For lot Inspection services performed be¬ 
tween the hours of 7 a.m. and 5 p.m.: Mon¬ 
day through Friday—$14.75 per hour; 

For lot Inspection services performed at 
times Monday through Friday other than 
7 a.m. to 5 p.m. f and on Saturdays (2-hour 
minimum)—$17.70 per hour; 

For lot Inspection services performed on 
Sunday and national legal holidays (2-hour 
minimum) —$22.15 per hour. 

The minimum service fee to be charged 
and collected for inspection of any lot or 
lots of products requiring less than 1 hour 
shall be $11.00. 

• * • • • 

(d) • * * 

(2) Fees to be charged for any analysis 
performed at a government laboratory 
not specifically shown in this paragraph 
(d) will be based on the time required to 
perform such analysis at an hourly rate 
of $11.80. 

• • * • * 

Section 260.71 is deleted and is re¬ 
placed by a new § 260.71, as follows: 

§ 260.71 Fee for inauguration of inspec¬ 
tion service on a contract basis. 

Prior to inauguration of inspection 
service, a fee of $17.50 per contract hour 
of inspection service will be charged and 
collected following completion of the final 
establishment survey and approval of it 
as an official establishment. The number 
of hours to which the fee for inaugura¬ 
tion applies is the minimum number of 
man-hours of inspection per week de¬ 
termined in accordance with § 260.97(a), 
(FR Doc.72-15341 Filed 9-8-72;8.49 ami 
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Title 15—COMMERCE AND 
FOREIGN TRADE 

Chapter X—Office of Foreign Direct 
Investments, Department of Com¬ 
merce 

PART 1000—FOREIGN DIRECT 
INVESTMENT REGULATIONS 

Interpretative Analyses and 
Statements 

Notice is hereby given that the Office 
of Foreign Direct Investments (OFDI) 
has issued a 1972 General Bulletin (the 
1972 Bulletin or the Bulletin), interpret¬ 
ing and analyzing the Foreign Direct In¬ 
vestment Program (the program) for 
calendar year 1972. Sections of the 1970 
General Bulletin (the 1970 Bulletin) that 
were not affected by amendments to the 
regulations adopted after publication of 
the 1970 Bulletin, or by Supplement No. 1 
to the 1970 Bulletin, are retained with¬ 
out change in the 1972 Bulletin. The fol¬ 
lowing are those sections of the 1970 
Bulletin that were revised for the 1972 
Bulletin. A composite copy of the 1972 
Bulletin will be distributed to all direct 
investors in the near future. 

The purpose of the Bulletin is to inter¬ 
pret, explain and amplify, by text and 
illustrative examples, principal provi¬ 
sions of the current regulations. State¬ 
ments in the Bulletin may have the ef¬ 
fect of qualifying or modifying provi¬ 
sions of the regulations, the instructions 
applicable to reporting forms, or other 
official OFDI publications. Unless sub¬ 
sequently modified or rescinded by public 
notice, statements contained in this Bul¬ 
letin shall represent the official position 
of OFDI. 

General Bulletin No. 1 and General 
Bulletin No. 2, dated October 10 and 25, 

1968 (33 F.R. 15158 and 15834), were 
issued by OFDI as general interpretative 
guidelines for the regulations applicable 
to the program in effect during 1968. The 

1969 General Bulletin (the 1969 Bulle¬ 
tin), issued November 5, 1969 (34 F.R. 
17806), interpreted the regulations as in 
effect during 1969. The 1970 Bulletin, is¬ 
sued October 7, 1970 (35 F.R. 15671), in¬ 
terpreted the regulations as in effect dur¬ 
ing 1970, and, with Supplement No. 1, 
issued May 26, 1971 (36 F.R. 9502), was 
also applicable to the regulations as in 
effect during 1971. General Bulletins Nos. 
1 and 2, the 1969 Bulletin, the 1970 
Bulletin and Supplement No. 1 thereto 
are hereby superseded insofar as con¬ 
cerns compliance with the regulations in 
effect for 1972, and extreme care should 
be exercised in basing substantive deci¬ 
sions upon the material in the earlier 
Bulletins and Supplement. In case of 
doubt concerning relevance of any such 
material, OFDI should be consulted. 

Since the 1972 Bulletin is principally 
interpretative, it is not published in pro¬ 
posed form for comment. 

Effective date. The 1972 Bulletin, of 
which those sections of the 1970 Bulletin 
that were revised for the 1972 Bulletin 


are set forth below, shall be effective on 
the date of publication in the Federal 
Register (9-9-72) and unless otherwise 
indicated, shall be applicable to all trans¬ 
actions occurring on or after January 1 # 
1972. 

(Sec. 5, Act of Oct. 6, 1917, 40 Stat 415, as 
amended, 12 U.S.C. 95a: E.O. 11387, Jan. 1, 
1968, 33 F.R. 47) 


William V. Hoyt, 
Director , Office of 
Foreign Direct Investments. 

August 2, 1972. 

Editorial Note: The Foreign Direct In¬ 
vestment Regulations are published In Title 
16, Chapter X, Part 1000 of the Code of Fed¬ 
eral Regulations (CFR). All sections of the 
regulations contained in CFR are preceded 
by the designation “1000” (e g. § 1000.201). 
The "1000" designation has, for convenience, 
been eliminated from section references con¬ 
tained in this 1972 Bulletin. Sections of the 
Bulletin correspond to section numbers of 
the regulations, but are distinguished by use 
of the prefix "B” and a hyphenated numeral 
suffix indicating major topical divisions of 
the analytical discussion (e.g., § B201-1). The 
abbreviations “DI”, “AFN” and “OFS” are 
used to refer to “direct investor”, “affiliated 
foreign national” and "overseas finance sub¬ 
sidiary”, respectively. 

Table of Contents for 1972 General 
Bulletin 


Introduction 

General. 

The 1972 program. 

(i) Allowables. 

(U) Revocation of § 203 (d) (1). 

(11) Two-month extension. 

(lv) Liquid foreign balance exemption for 
available proceeds. 

(v) Allocation and expenditure of avail¬ 
able proceeds. 

(vl) Interchange of borrowing by DI and 
OFS. 

(vii) Assumption by DI of borrowing by 
its OFS. 

(vlii) U.S.-source financing of export 
credits. 

Summary of the Regulations. 

(i) Applicability. 

(ii) Requirements and restrictions. 

(ill) Calculation of direct investment. 

(iv) Authorized direct investment. 

(v) Long-term foreign borrowing. 

(vi) Foreign balance restrictions. 

(vll) Reporting requirements. 

Additional comments. 


B201—Prohibited Direct Investment 

§ B201-1 Introduction. 

§ B201-2 General prohibition. 

§ B201-3 Exclusions. 

(1) Financial Institutions. 

(ii) Transfers c/l capital to for¬ 
eign owners. 

§ B201—4 Reduction of authorized direct 

Investment or of period for 
measuring compliance. 


B203—Liquid Foreign Balances 

§ B203-1 Introduction. 

§ B203-2 Summary. 

§ B203-3 Definition of foreign balances. 

§ B203—4 Definition of liquid foreign bal¬ 
ances. 

§ B203-5 Foreign balances deemed held by 
a DI. 

§ B203-6 Valuation of foreign balances. 

§ B203-7 Limitation on amount of liquid 
foreign balances. 


§ B203-8 Available proceeds of long-term 
foreign borrowing: Effect on 
positive net transfer of capital 
(Revoked) 

B304—Affiliated Foreign Nationals 

§ B304-1 Introduction. 

§ B304-2 Summary. 

§ B304-3 Requisite financial interest. 

§ B304—4 Foreign nationals. 

(1) Corporations. 

(il) Partnerships. 

(ill) Business ventures. 

8 B304-5 Specific exceptions. 

§ B304-6 Application of § 304. 

B305—Direct Investor 

B306—Direct Investment 

§ B306-1 Introduction. 

§ B306-2 Summary. 

§ B306-3 Relation of § 306 to other sec¬ 
tions. 

§ B306—4 Application of § 306. 

§ B306-5 Basic definition and calculation 
of direct investment. 

§ B306-6 Reinvested earnings of incorpo¬ 
rated AFNs. 

(i) Total earnings. 

(ii) DI's share of total earn¬ 
ings. 

(ill) Reinvested earnings 
§ B306-7 Deduction from positive direct 
investment: Allocated pro¬ 
ceeds of long-term foreign 
borrowing. 

(I) Recalculation of worldwide 
positive direct investment 
under § 503 and combined 
Schedules B/C positive di¬ 
rect investment under 
§507. 

(II) Relation to § 313(d)(1) 
deductions. 

(III) Treatment of aggregate 
annual losses in recalculat¬ 
ing 1969 direct investment 
under § 503 by scheduled 
area. 

(iv) Apportionment by other 
methods. 

§ B306-8 Calculation of direct investment 
during year of acquisition or 
disposition of interest in an 
AFN. 


§ B312-1 
§ 13312-2 
§ B312-3 
§ B312-4 

§ B312-5 
§ B312-6 
§ B312-7 
§ B312-8 
§ B312-9 

§ B312-10 
§ B312-11 
§ B312-12 
§ B312-13 
§ B312-14 


B312—Transfers of Capital 

Introduction. 

Summary. 

Valuation of transfers of capital. 
Acquisition of interest in an AFN. 

(I) Equity financing. 

(ii) Conti ngent considers tion. 

(II) Unincorporated AFNs. 
Acquisition of an AFNs debt 

obligation. 

Contributions by a DI to capital 
of AFNs. 

Repayment of DI’s indebtedness 
to an AFN. 

Reduction of an AFN’s equity 
interest in a DI. 

Disposition of an equity or debt 
interest In a DI held by an 
AFN. 

DI's satisfaction of an AFN's debt 
obligation. 

Repayment of a DI's long-term 
foreign borrowing. 

Lease of property by a DI to an 
AFN. 

Inducements for loans to a DI or 
to an AFN. 

Indirect transfers by a DI to an 
AFN. 
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{ B312 
5B312 


I B313-2 
$ B313-3 


IB313-4 


IB313-5 


I B312-15 Transfers of capital by an AFN 
to a DI. 

(i) Acquisition of AFN of in¬ 
terest in DI. 

(ii) Satisfaction by AFN of its 
debt obligation held by DI. 

(iii) Disposition by DI of inter¬ 
est in AFN. 

(iv) Compliance with § 312(c) 
(4) and (12). 

(v) Accounts receivable. 

(vi) Breach of warranty. 

(vii) Prior-year treatment. 

j B312-16 Sale of an AFN to an unafllliated 
foreign national with deferred 
_ payment. 

17 Triangular and parallel financing. 

18 Certain transactions not involv¬ 
ing a transfer of capital: 

§ 312(c). 

i B312-19 Unenumerated transactions not 
Involving a transfer of capital. 
} B312-20 International construction proj¬ 
ects. 

j B312-21 Expropriation. 

B313— Net Transfer of Capital 
} B313-1 Introduction. 

Net transfer of capital to incor¬ 
porated AFNs. 

Net transfer of capital to uni- 
corporated AFNs. 

(i) General. 

(ii) Rules applicable to § 313 

<b). 

DI's share of net change in assets 
under § 313(b). 

(I) Direct ownership. 

(ii) Indirect ownership. 

Special treatment of certain § 312 
transfers in computing net 
transfer of capital to unin¬ 
corporated AFNs. 

(i) Repayment of long-term 
foreign borrowing. 

(ii) Transfers under § 312(a) 
(9) 

(til) Offshore drilling rigs. 
Deduction for expended pro¬ 
ceeds of long-term foreign bor¬ 
rowing. 

Step acquisitions. 

Repayment of debt by AFN to 
DI: prior-year treatment. 

B31 9—Schedule A, B and C Countries 
B321—Calendar Year and Fiscal Year 

8322— Person Within the United States 

I B322 1 Introduction, 

i B322-2 Individuals. 

(i) Residence. 

(II) Center of economic Inter¬ 
est. 

! B322-3 Corporations or partnerships, 
i B322-4 Trusts. 

\ B322-5 Estates. 

I B322-6 Domestic banks. 

• B322-7 Special cases. 

8323 — International Finance Subsidiaries 
8324—Long-Term Foreign Borrowing 

5 8324-1 Introduction. 

Related sections. 

(1) Section 1002. 

(U) Section 203(c). 

(ill) Subpart N 
Summary of § 324* 

Definition of long-term foreign 
borrowing. 

(1) Borrowings made prior to 
January 1, 1968. 

(ii) Borrowings made on or 
after January 1, 1968, and 
prior to June 10. 1968. 

(iii) Borrowings made on or 
after June 10. 1968: 5 324 
(a)(1) and former 5 324 
(e). 

(iv) Borrowings made on or 
after May 1,1970. 


I B313-6 


5 B313-7 
f B313-8 


I B324-2 


IB324-3 
I B324-4 


§ B324-5 


§ B324-6 

$ B324-7 
§ B324-8 


§ B324-9 
§ B324—10 


5 B324-U 

5 B324-12 
§ B324-13 


Refinancing. 

(i) Refinancing under § 324 
(b)(1). 

(ii) Refinancing of long-term 
foreign borrowing made 
prior to May 1.1970. 

Proceeds of long-term foreign 
borrowing. 

Available proceeds. 

Expenditure of available proceeds 
and deduction from net trans¬ 
fer of capital. 

Allocation of available proceeds. 
Allocation of expended proceeds 
and reallocation of previously 
allocated proceeds. 

Repayment of long-term foreign 
borrowing. 

Recordkeeping. 

Borrowings denominated in a 
foreign currency # 

B502—Election of Allowables 
B503—Worldwide Minimum Allowable 

§ B503-1 Introduction. 

§ B503-2 Summary. 

§ B603-3 Calculation of direct investment 
under § 603. 

(1) Worldwide basis. 

(ii) Treatment of aggregate 
annual losses in 1969. 

(ill) Canadian AFNs. 

$ B503-4 Carryforwards. 

§ B503-5 Related provisions. 

(i) Associated groups and per¬ 
sons owning interests in 
DIs. 

(ii) Apportionment of bor¬ 
rowing deduction. 

B504— Scheduler Allowables 

§ B504-1 Introduction. 

5 B504—2 Summary. 

§ B504—3 Calculation of historical allow¬ 

ables under §604(a). 

§ B504-4 Calculation of § 604(b) earnings 
allowables and § 504(c) earn¬ 
ings adjustment to 5 504(a) 
historical allowables. 

(i) Section 604(b) : 40 percent 
earnings allowables. 

(ii) Section 504(c): “Up¬ 
stream” use of allowables. 

$ B604- 5 Transfer or carryforward of 

scheduiar allowables. 

(I) Schedule A carry for ward. 

(ii) Schedule B downstream or 
carryforward. 

(iii) Schedule C downstream 
or carryforward. 

§ B504 -6 Total losses of incorporated AFNs 
in Schedule C. 

§ B504-7 Related provisions. 

B505—Transfers of Capital Between Affiliated 
Foreign Nationals 

5 B605-1 Introduction. 

§ B505-2 Summary. 

5 B505-3 Transfers by or to unincorporated 

AFNs attributed to immediate 
parent. 

5 B505-4 Treatment of transfers deemed 
made under § 505(a) (1). 

§ B505 5 Transfers between incorporated 

AFNs. 

§ B505-6 Purchase and sale of interests In 
other AFNs. 

(i) Purchase of AFN. 

(ii) Sale of AFN. 

§ B505-7 Transactions between AFNs not 
involving transfers of capital, 
(i) Stock for stock transactions 
and reorganizations. 

(II) Transfers of certain intan¬ 
gibles. 

(iii) Vessel charters. 

(iv) Short-term trade credits 
between AFNs. 


$ B505-8 Transactions between AFNs and 
their branches in different 
scheduled areas. 

§ B505-9 Miscellaneous transactions. 

B506—Incremental Earnings Allowable 

5 B506-1 Introduction. 

5 B600-2 Summary. 

§ B506-3 Calculation of incremental earn¬ 

ings allowable. 

§ B506-4 Application of the 5 506 allowable. 

5 B606-5 Carryforward of the 5 506 allow¬ 

able. 

§ B506-6 Miscellaneous. 

B507—Alternative Minimum and Schedule A 
Supplemental Allowable 

5 B507-1 Introduction. 

§ B507-2 Application of the § 507 allow¬ 

able. 

§ B507-3 Related provisions. 

B801—Applications for Specific Authorizations or 
Exemptions or for Interpretive Opinions 

$ B801-1 Introduction. 

§ B801-2 Procedures. 

§ B801-3 Particular authorizations or 

exemptions. 

B900—Subpart I (5 5 901-907) 

§ B900-1 Introduction. 


§ B901-1 


5 B902-1 
I B903-1 


§ B904-1 
§ B905-1 


Definition of direct interest. 

(i) Direct interest in a cor¬ 
poration. 

(ii) Direct Interest In unin¬ 
corporated business ac¬ 
tivities. 

Definition of # indirect interest. 
Definition of affiliate. 

(i) Consequences of being an 
affiliate. 

(ii) Definition of affiliated 
group. 

(ill) Treatment of members of 
an affiliated group as a 
single person. 

Definition of family groxip. 
Definition of associated group. 

(i) Acting in concert pursuant 
to an agreement or under¬ 
standing. 

(ii) Aggregate 10 percent in¬ 
terest. 

(Ill) Members of associated 
group as separate DIs. 

(iv) Associated group invest¬ 
ment under 5 § 503 and 507. 

(v) Related AFNs. 

(vi) Effect of § 505. 

(vii) Reporting. 

Ownership of DIs. 

Persons deemed acting for or on 

behalf of a DI. 

Election under 5 906(b)(1). 

(i) Conditions for making 
election. 

(ii) Procedure for making 
election. 

(ill) Effect of election. 

(iv) Election by affiliated 
groups. 

(v) Limitation on use of 
§5 503 and 507 by con¬ 
senting owners. 

Reporting. 

(i) Consenting owners. 

(ii) Nonconsenting owners and 
owners of indirect in¬ 
terests. 

(ill) Associated groups. 

(iv) Affiliated and family 
groups. 

B1000— Subpart J (5$ 1001-1003) 

§ B1000-1 Introduction. 

Definition of borrowing by a DI 
and by an AFN. 

Borrowing by a business venture 
AFN. 


5 B906-1 
5 B906-2 

5 B906--3 


5 B907-1 


§ B1001-1 
§ B1001-2 
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§ B1001-3 
§ B1001-4 

§ B1002-1 


S B1002-2 


5 B1002-3 
S B1003-1 


Definition of guarantee. 

DI's guarantee of an APN bor¬ 
rowing. 

Authorization of positive direct 
investment attributable to 
repayment of certain bor¬ 
rowings. 

(i) Preprogram guarantee of 
AFN borrowing. 

(ii) Repayment of AFN bank 
borrowing made or com¬ 
mitted prior to January 1, 
1968. 

(iii) Repayment of AFN bor¬ 
rowing pursuant to guar¬ 
antee made in the period 
January 1. 1968, through 
June 9, 1968. 

(iv) Repayment of a long¬ 
term foreign borrowing 
made prior to January 1, 
1968. 

(v) Repayment of a long¬ 
term foreign borrowing 
made in the period from 
January 1, 1968 through 
June 9, 1968. 

(vi) Repayment through con¬ 
version of debt obliga¬ 
tions into stock of DI. 

(vli) Guarantee made on or 
after June 10, 1968. 

(viii) Repayment of long¬ 
term foreign borrowing 
made on or after June 10, 
1968. 

Standard Certificate Form FDI- 
106. v 

(i) Item I. 

(11) Item n. 

(iii) Item IV. 

(iv) Item V. 

(v) Item VI. 

Certification with respect to 
convertible debt. 

Effect of transfers of capital in 
repayment of borrowings. 

(1) The repayment charge. 

(ii) Reduction of allowables. 

(ill) Reduction of allowables 

under 5 507. 


B1100—Subpart K(5§ 1101-1107) 


5 B1100-1 
§ B1101-1 

§ B1102-1 


5 B1105-1 
8 B1106-1 


Introduction. 

Canadian AFNs and non-Cana¬ 
dian Schedule B AFNs. 

Authorized positive direct in¬ 
vestment in Canadian 
AFNs. 

(i) Calculation of positive di¬ 
rect investment in Canada 
(5$ 1103-1104). 

Canadian foreign balances. 

Long-term foreign borrowing 
from Canada. 

(1) Public offerings prior to 
April 1.1968. 

(ii) Public offerings on or 
after April 1. 1968. 


B1 300—Subpart M(§§ 1301-1303) 


5 B1300-1 
§ B1301-1 

§ B1302-1 


5 B1302-2 
§ B1303-1 


Introduction. 

Exclusion from transfers of 
capital. 

Earnings allowable for foreign 
air transport operations. 

(i) Aggregate annual for¬ 
eign air transport earn¬ 
ings. 

(11) Relation of 8 1302 to 
§ 504. 

(ill) Carryforwards. 

(iv) Repayment charges un¬ 
der § 1003. 

Reporting. 

Coordination of 5 § 504, 506 and 
1302. 


B1400—Subpart N (5§ 1401-1405) 

§ B1400-1 Introduction. 

§ B1401-1 Definitions. 

§ B1402-1 Qualification. 

8 B1403-1 Transfers of overseas proceeds; 

foreign balances. 

8 B1404-1 Repayment of overseas borrow¬ 

ing and proceeds borrowing. 
§ B1405-1 Authorized repayments. 

8 B1406-1 Interchange of borrowing by 
DI and OFS. 

8 B1407-1 Assumption by DI of borrowing 

by its OFS. 

Introduction 

General. 

The 1972 Bulletin is designed to pro¬ 
vide a reliable and authoritative source 
of information concerning interpretation 
and application of the regulations as in 
effect for 1972. In connection with ques¬ 
tions arising under the regulations as in 
effect during prior years, DIs should 
refer to General Bulletins Nos. 1 and 2 
(33 P.R. 15158 and 15834) (1968), the 

1969 Bulletin (34 F.R. 17806), the 1970 
Bulletin (35 F.R. 15671), and Supple¬ 
ment No. 1 (36 F.R. 9502) (1971). The 

1970 Bulletin should also be consulted 
in connection with questions arising un¬ 
der §§ 203(c), 306(e), 312(c)(4), and 
313(d)(1) as in effect during the period 
January 1, 1972, through June 30, 1972. 
The 1972 Bulletin describes and explains 
these sections primarily in their form 
as amended on July 1 and 4, 1972 (37 
F.R. 13086 and 13172), and applicable to 
transactions occurring on or after July 1, 
1972. Examples in the 1972 Bulletin illus¬ 
trating transactions occurring during 
prior years are dispositive of the same 
transactions under the 1972 regulations, 
unless it is expressly indicated that an 
example involves the regulations only as 
in effect during a prior year or years. 

The 1972 program. 

The following are the major features 
of the program for 1972; 

(i) Allowables. The allowables pro¬ 
vided under the regulations are the same 
for 1972 as they were for 1971. Section 
503 provides a minimum worldwide 
allowable of $2 million; § 504 provides 
historical allowables in the respective 
percentages of average base period direct 
investment that have been in effect since 
1968, and earnings allowables of 40 per¬ 
cent of annual earnings in the respective 
scheduled areas during the immediately 
preceding year; § 506 provides a 40- 
percent incremental earnings allowable; 
and § 507 provides a $2 million modified 
worldwide allowable and a $4 million 
supplemental allowable for Schedule A. 

(ii) Section 203(d) (1) revocation. The 
revocation for 1971 of the prohibition 
against a positive net transfer of capital 
under 5 203(d)(1) has been made per¬ 
manent. 

(iii) Two-month extension. The 2- 
month allocation and negative transfer 
of capital provisions that applied only 
to the 1971 compliance year have been 
retained in substantially the same form 
for the 1972 compliance year in §5 306 
(e)(1) and 313(e), respectively. Under 
§ 306(e) (1), a DI is permitted to deduct 
from positive direct investment made 


during 1972 an amount equal to avail¬ 
able proceeds of long-term foreign bor¬ 
rowing (or' proceeds borrowing from its 
OFS) made on or before February 28. 
1973. Under § 313(e), a DI is permitted 
to treat as repaid during 1972 any debt 
obligations or other credits of AFNs 
that are outstanding on December 31, 
1972, and are in fact repaid by the AFNs 
to the DI during the month of January 
1973 or, as alternatively elected by the 
DI, during January and February 1973. 
The aggregate amount of repayments 
receiving this prior-year treatment may 
not exceed the worldwide negative net 
transfer of capital to all non-Canadian 
AFNs that is made by the DI during the 
period elected. 

(iv) Liquid foreign balance exemp¬ 
tion for available proceeds. Commencing 
July 1, 1972, the exemption of available 
proceeds from the limitation under 
§ 203(c) of liquid foreign balances that 
may be held at the end of any month 
has been changed to an authorization of 
the holding of such balances in the 
amount of proceeds available for alloca¬ 
tion at such time. 

(v) Allocation and expenditure ol 
available proceeds. Commencing July 1, 
1972, there is no deduction for expendi¬ 
ture of available proceeds of long-term 
foreign borrowing in making a transfer 
of capital to an AFN. Instead, proceeds 
that are so expended remain available 
for allocation under 5 306(e). Corres¬ 
pondingly, § 306(e) permits expenditure 
of available proceeds (on or after July 1, 
1972) in making transfers of capital to 
AFNs at any time before or after the 
allocation of such proceeds. 

(vi) Interchange of borrowing by DI 
and OFS. Under 5 1406, a DI may sub¬ 
stitute foreign borrowing for borrowing 
by the DI from its OFS, or vice versa, 
and treat the later borrowing as a con¬ 
tinuance of the borrowing for which it 
w r as substituted. 

(vii) Assumption by DI of borrowing 
by its OFS. Section 1407 facilitates the 
assumption by a DI of an obligation of 
its OFS to repay overseas borrowing (or 
borrowing that would qualify as overseas 
borrowing if it were continuously out¬ 
standing for at least 12 months) pursu¬ 
ant to an election under IRC § 4912(c). 

(viii) U.S.-source financing of export 
credits. Under §312(0 (4) and (12), 
the use of U.S.-source financing on or 
after July 1, 1972, to reduce export credit 
extended by a DI to its AFNs does not 
constitute a negative transfer of capital 
under 5 312(b), if the UJ3.-source fi¬ 
nancing is exempt from restraint under 
the Federal Reserve Foreign Credit Re¬ 
straint Program (FRFCRP). 

In addition, major changes in specific 
authorization policy relating to the ex¬ 
tension of merchandise export credit by 
DIs to their AFNs, and to expropria¬ 
tion of AFN property, were announced 
by OFDI on June 16, 1972. DIs are re¬ 
ferred to the Revised Instructions for 
Submitting Applications for Specific Au¬ 
thorizations, Specific Exemptions, or In¬ 
terpretations, dated June 16. 1972 <§H 
(B) (page 4) of the Revised Instructions 
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was amended on July 4, 1972, 37 F.R. 

13172). 

Summary of the regulations. 

The regulations contain the operative 
rules of the program, the principal fea¬ 
tures of which are discussed in general 
terms below. 

* • • * • 

<xv) Authorized direct investment. 
Positive direct investment in AFNs is 
prohibited except to the extent that it is 
authorized either generally under the 
regulations or individually by specific 
authorization (55 201(a) and 801). Sub¬ 
part E (§§ 501-507) provides four direct 
investment allowables, one of which a DI 
must elect for each year (§ 502): 

A worldwide minimum allowable of $2 
million (§ 503); 

An historical allowable for each scheduled 
area based on direct Investment in each such 
area by the DI during 1965-66 (5 504(a)); 

An earnings allowable for each scheduled 
area based on the DI’s share of AFN earn¬ 
ings in each such area during the preceding 
year (§504 (b)): and 

A $2 million alternative minimum allow¬ 
able for use in Schedules B and C and a $4 
million supplemental allowable for use in 
Schedule A (§ 507 ). 

In general, the unused portion of an al¬ 
lowable (other than the §§ 503 and 507 
allowables) may be carried forward to 
succeeding years (§5 504 (d) and (f) and 

506(d)). 

Historical allowables in Schedule C or 
B are increased by a limited ‘'upstream” 
redistribution (§ 504(c)). * 1 The historical 
or the earnings allowables provided in 
§ 504 and the $2 million Schedule B/C 
allowable provided in § 507(a) (1) may be 
used “downstream” (§§ 504<d) and 507 
<b>>. 

Commencing in 1970, DIs are eligible 
for a worldwide “incremental earnings” 
allowable (in addition to one of the fore¬ 
going allowables) based on the amount 
by which aggregate AFN earnings in a 
a calendar year exceed the average of 
such earnings during 1966-67 (§ 506) . 

Because of considerations unique to 
the airlines industry, special rules for 
computing authorized direct investment 
for U.S.-flag air carriers are provided in 
Subpart M. 

Although Canada is assigned to Sched¬ 
ule B, the regulations do not restrict di¬ 
rect investment made or liquid foreign 
balances held in that country (Subpart 

K). 

(v) Long-term foreign borrowing. Di¬ 
rect investment in AFNs that is offset by 
proceeds of long-term foreign borrowing 
defined in § 324) will not involve use 
of the DI’s allowables until the borrowing 
is repaid: “Available proceeds” of long¬ 
term foreign borrowing (defined in § 324 

>' may be used to offset positive direct 
investment if “allocated” in accordance 
with certain prescribed conditions (§ 306 


1 Upstream” and “downstream" refer to 

i he relationship of one schedule area to an¬ 
other. The upstream sequence Is Schedule A, 
Schedule B, and Schedule C. The dowrfetream 
sequence is Schedule C, Schedule B, and 
Schedule A. 
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(e)). Prior to July 1,1972, available pro¬ 
ceeds were used as a deduction against 
a DI’s net transfer of capital if expended 
in making transfers of capital (§313 
(d)(1), revoked July 1, 1972). Proceeds 
that have been expended in making 
transfers of capital prior to July 1, 1972 
may subsequently be allocated, and 
allocated proceeds may later be real¬ 
located, as an offset to positive direct in¬ 
vestment in a different scheduled area 
(§ 203(d) (2) and (3)). 

Repayment of long-term foreign bor¬ 
rowing is generally authorized by § 1002 
if the DI satisfies the applicable certifica¬ 
tion, recordkeeping, and reporting re¬ 
quirements (Subpart J). 

Subpart N (§§ 1401-1407) provides 
rules for the treatment of borrowings by 
an AFN that qualifies as an OFS. Funds 
received by an OFS from “overseas bor¬ 
rowing” may be transferred to other 
AFNs of the DI without recognition of 
any transfers of capital under § 505, or 
may be lent by the OFS to the DI and 
thereafter treated as available proceeds 
of long-term foreign borrowing. In ad¬ 
dition, such borrowing by the DI from its 
OFS may be substituted for borrowing 
by the DI from unaffiliated foreign na¬ 
tionals. and vice versa. Special provision 
is made for the assumption by a DI of 
overseas borrowing by its OFS. 

(vi) Foreign balance restrictions. The 
regulations restrict the amount of assets 
that a DI may hold in liquid form in a 
foreign country other than Canada. 
Such balances may not exceed the sum 
of the amount of available proceeds of 
long-term foreign borrowing by the DI, 
plus the greater of $ 100,000 or the aver¬ 
age of monthend liquid foreign balances 
held by the DI during 1965-66 (§203 
(c)>. 

(vii) Reporting requirements. DIs are 
required to keep records and to submit 
certain reports to OFDI (§§ 203(b), 601. 
602 and 1402(b)). If the DI’s interest in 
all AFNs is $100,000 or more, or if the 
DI’s share in the annual earnings of 
its AFNs is $50,000 or more in any year, 
a Base Period Report (Form FDI-10I) 
of direct investment by scheduled area 
during 1965-67 (and 1964 earnings for 
Schedule C) must be submitted. The DI 
may, in addition, be subject to annual 
and cumulative quarterly reporting re¬ 
quirements. To determine whether such 
reporting requirements are applicable, 
DIs should consult the instructions to 
Form FDI-102/102F. 

Special rules apply to reporting by 
DIs that are members of an affiliated, 
family, or associated group or are owners 
of other DIs (§ 907). 

Additional comments. 

As used in this Bulletin, the terms 
“OFDI” and the “Office” refer generally 
to the Office of Foreign Direct Invest¬ 
ments but may also be used, for the sake 
of convenience, to include the Secretary 
of Commerce and all other persons to 
whom any function, duty or authority 
referred to in Executive Order 11387 or 
in the regulations has been delegated 
pursuant to Department Order 184-A 
(issued on Jan. 1, 1968), Department 
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Order 184-B (as amended) or § 806 of the 
regulations. 

Examples In this Bulletin involving 
transactions in years subsequent to 1972 
are intended for illustrative purposes 
only, and no inference should be drawn 
concerning the actual amount of Sub¬ 
parts E and M allowables that will be 
available in such years. In submitting 
certificates described in § 1002 (b), how¬ 
ever, a DI may assume that general al¬ 
lowables in future years will not be less 
than the amounts applicable for the year 
in which the certificate is filed. 

• • • • • 

B203—Liquid Foreign Balances 
§ B203-I Introduction. 

Section 203 limits the amounts of 
funds or other liquid assets that a DI 
may hold abroad as of the end of each 
month. Commencing July 1, 1972, § 203 
(c) requires a DI to repatriate to the 
United States “liquid foreign balances” 
(defined in § 203(a) (2)) in excess of the 
sum of available proceeds of long-term 
foreign borrowing by the DI plus speci¬ 
fied historical levels of such holdings or 
$100,000, whichever is greater. An ex¬ 
ception from the repatriation require¬ 
ment is made for liquid foreign balances 
held in Canada (§ 1105(b)). 

While § 203(c) refers to monthend 
holdings for purposes of the limitation 
on liquid foreign balances, it is intended 
that DIs should not exceed the permis¬ 
sible level throughout the month. 

The provisions of § 203 also apply to 
foreign balances and available overseas 
proceeds held by an overseas finance 
subsidiary (OFS). See § 1403(b). 

§ B203— 2 Summary. 

Section 203(a) defines the terms “for¬ 
eign balances” and “liquid foreign bal¬ 
ances” and provides that under certain 
circumstances foreign balances held by 
another person w T ill be deemed held by 
a DI. 

Section 203(b) requires a DI to keep 
books and records identifying proceeds 
of long-term foreign borrowing and the 
uses to which the proceeds of each such 
borrowing have been put. 

Section 203(c) limits the amount of 
liquid foreign balances (other than Ca¬ 
nadian balances) a DI may hold at the 
end of any month, commencing July 1, 
1972, to the sum of the amount of avail¬ 
able proceeds of long-term foreign bor¬ 
rowing by the DI at the end of such 
month, plus the greater of the average 
end-of-month liquid foreign balances 
(other than Canadian balances and 
available proceeds in the form of such 
balances) held by the DI during 1965 
and 1966 or $100,000. 

Section 203(d) (2) permits proceeds of 
long-term foreign borrowing that have 
been expended prior to July 1, 1972 and 
deducted from net transfer of capital 
pursuant to § 313(d) (1) to be “allocated” 
to positive direct investment in another 
scheduled area. When expended proceeds 
are subsequently allocated, the DI must 
recognize a positive transfer of capital 
to the scheduled area in which the § 313 
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(d)(1) deduction was previously taken; 
further allocation will likewise result in 
a transfer of capital to the scheduled 
area to which the proceeds were last 
allocated. (For a more detailed analysis 
of § 203(d) (2). see 5 B324-10.) 

Section 203(d) (3) permits a DI to re¬ 
allocate proceeds of long-term foreign 
borrowing to offset positive direct invest¬ 
ment in a scheduled area other than that 
in which such proceeds were originally 
allocated. In such event, a transfer of 
capital is charged to the scheduled area 
to which the immediately preceding al¬ 
location was made. (For a more detailed 
analysis of § 203(d) (3), see § B324-10.) 

»- • • ♦ • 

§ B20S-7 Limitation on amount of 
liquid foreign balances. 

Commencing July 1, 1972, § 203(c) 
provides that a DI must limit the amount 
non-Canadian liquid foreign balances 
held at the end of any month to an 
amount determined by adding together 

(1) the amount of the DI’s available 
proceeds of long-term foreign borrowing, 
calculated at the end of such month 
under § 324, plus (2) a minimum amount 
of $100,000 or, if greater, the average 
end-of-month amount of non-Canadian 
liquid foreign balances (excluding avail¬ 
able proceeds) that were held by the di¬ 
rect investor during 1965 and 1966. 

During the period January 1 through 
June 30. 1972, § 203(c) required a DI to 
limit the amount of liquid foreign bal¬ 
ances (other than Canadian foreign bal¬ 
ances and available proceeds of long¬ 
term foreign borrowing held in the form 
of liquid foreign balances) held at the 
end of any month to the greater of (1) 
average end-of-month amounts of such 
balances held during 1965 and 1966, or 

( 2 ) $ 100 , 000 . 

The change in § 203(c). effective 
July 1, 1972, removed the tracing re¬ 
quirement from the available proceeds 
exemption from limitation under § 203 
(c). Instead, a DI is permitted to hold 
liquid foreign balances, of whatever 
source, in the amount of its available 
proceeds (as defined in 5 324(d)) at 
monthend, plus the greater of the his¬ 
torical or minimum amounts. The his¬ 
torical amount continues to be calcu¬ 
lated in the same manner, i.e., both 
Canadian foreign balances and available 
proceeds that were held in the form of 
liquid foreign balances are excluded from 
the calculation of the historical amount. 

As provided by §§ 203(c) and 1105(b), 
Canadian foreign balances are not sub¬ 
ject to the limitations of 5 203(c) and 
can be held by a DI (or an AFN) with¬ 
out restriction on amount. 

Section 1105(b) excludes Canadian 
balances from the calculation of total 
liquid foreign balances for purposes of 
§ 203(c). The parenthetical reference to 
“direct investment liquid foreign bal¬ 
ances” in 5 1105(b) is intended merely 
to reflect the exclusion of available pro¬ 
ceeds of long-term foreign borrowing (as 
defined in § 324(d)) from the restrictions 
of 5 203 (c). It is not the intention of 
§ 1105(b) to authorize inclusion of avail¬ 
able proceeds held in Canada during 1965 
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and 1966 for purposes of calculating av¬ 
erage end-of-month liquid foreign bal¬ 
ances under 5 203(c). 

Calculations under 5 203(c) are to be 
made on a worldwide rather than on a 
schedule basis. Accordingly, a DI may 
transfer liquid foreign balances from one 
foreign country to another, but the ag¬ 
gregate amount held abroad at the end 
of any month may not exceed the 
amount permitted by § 203(c). 

Example 13. DI held liquid foreign balances 
(other than Canadian foreign balances and 
available proceeds of long-term foreign bor¬ 
rowing) of $800,000 on March 31, 1965, $800,- 
000 on April 30, 1965, $400,000 on May 31, 
1965, $1.6 million on AprU 30. 1966, and $1.2 
million on May 31, 1966. DI held no Uquid 
foreign balances of any kind as of the end 
of any other month during 1965 or 1966. 
Therefore, DI may hold $200,000 of liquid 
foreign balances (other than Canadian liq¬ 
uid foreign balances) plus the amount of 
its available proceeds as of the end of any 
month commencing July 31, 1972 (i.e., the 
sum of monthend balances, $4,800,000, di¬ 
vided by 24). 

Example 14. DI did not hold any liquid 
foreign balances during 1965 or 1966. Never¬ 
theless, DI may hold up to $100,000 in liquid 
foreign balances (other than Canadian liquid 
foreign balances) plus the amount of its 
available proceeds as of the end of any month 
commencing July 31,1972. 

Example 15. DI held liquid foreign bal¬ 
ances during 1965 and 1966. but all were 
Canadian foreign balances. DI may not hold 
more than $100,000 of liquid foreign balances 
(other than Canadian liquid foreign bal¬ 
ances) plus the amount of its available pro¬ 
ceeds as of the end of any month commenc¬ 
ing July 31. 1972. 

When available proceeds are allocated 
to offset positive direct investment pur¬ 
suant to 5 306(e). the amount of liquid 
foreign balances that may be held under 
5 203(c) is correspondingly reduced. 
Moreover, 5 306(e) provides that avail¬ 
able proceeds allocated to positive direct 
investment may not be held in the form 
of foreign balances or foreign property, 
liquid or otherwise, except that such pro¬ 
ceeds may be expended in making trans¬ 
fers of capital to AFNs (without any re¬ 
duction in net transfer of capital for the 
use of proceeds). It should be noted that 
while the expenditure of available pro¬ 
ceeds in making transfers of capital prior 
to July 1, 1972 reduced the amount of 
such proceeds that might be held in the 
form of liquid foreign balances, such ex¬ 
penditure on or after that date does not 
reduce the amount of the net transfer 
of capital and correspondingly does not 
reduce the amount of available proceeds 
or the amount of liquid foreign balances 
that may be held under § 203(c). 

Although compliance with § 203(c) is 
measured at the end of each month dur¬ 
ing any reporting period, all DIs should 
be aware that it is the intent of the limi¬ 
tation imposed by 5 203(c) that the vol¬ 
ume of liquid foreign balances held by 
any DI should not significantly exceed 
during the course of any month the 
amount that may be held under § 203(c) 
at monthend. 

It should be noted that if a borrowing 
that was treated as long-term foreign 
borrowing is retroactively disqualified by 
reason of repayment within 12 months, 


the amount of liquid foreign balances 
that may be held under 5 203(c) will ret¬ 
roactively be reduced by the amount of 
borrowing that was disqualified. Such re¬ 
duction should be reported on the 
amended or subsequent reports on Form 
FDI-102/102F required to be filed after 
the disqualification of the borrowing (see 
5B324-4). 

Example 16. On May 1, 1972, DI negotiated 
a $1 million long-term foreign borrowing, 
the proceeds of which were placed in a de¬ 
mand deposit with a London bank. On June 
1, 1972. DI withdraws $200,000 from the 
London bank and loans the funds to a 
French AFN (C) on a 60-day note. On July 1, 
1972, DI withdraws $300,000 from the Lon¬ 
don bank and loans the funds to a German 
AFN (D) on a 60-day note. C repays the 
$200,000 loan in July and D repays the 
$300,000 loan In August 1972. On December 
31, 1972, DI aUocates $800,000 to offset posi¬ 
tive direct investment pursuant to 5 306(e). 
Under the regulations as in effect prior to 
July 1, 1972, DI held $1 miUlon of available 
proceeds in the form of liquid foreign bal¬ 
ances outside the limitations of 5 203(c) on 
May 31, 1972, and $800,000 of such proceeds 
outside the limitations of 5 203(c) on June 
30. 1972 ($1 million less $200,000 expended 
in making a transfer of capital and deducted 
under 5 313(d)(1)). Thereafter, DI is per¬ 
mitted to hold Uquid foreign balances in 
the amount of $800,000 (in addition to the 
historical or minimum amount) at the end 
of each month until December 1972, since 
neither the expenditure of available pro¬ 
ceeds on or after July 1, 1972, nor the repay¬ 
ment of a loan made with available proceeds 
affects the amount of available proceeds or 
the exemption in such amount from the 
5 203(c) limitation. The allocation on De¬ 
cember 31, 1972 reduces the amount of avail¬ 
able proceeds to zero and, as a result, wipes 
out the DI’s available proceeds authoriza¬ 
tion under 5 203 (c). In addition, the DI is 
required by 5 306(e) to repatriate the avail¬ 
able proceeds that were allocated. 

Exaviple 17. In July 1972, DI Issues $30 mil¬ 
lion of debentures convertible Into the stock 
of DI. The borrowing qualifies as long-term 
foreign borrowing under 5 324 and DI receives 
$29 million, after payment of underwriting 
and legal expenses. Since DI has $30 million 
of available proceeds, DI may hold that 
amount of liquid foreign balances at month- 
end, untU it allocates a portion or all of the 
borrowing, at which point the amount of 
liquid foreign balances that may be held is 
correspondingly reduced. 

* * • * • 

§ B203—8 Available proceeds of long¬ 
term foreign borrowing: Effect on 
positive net transfer of capital. [Re¬ 
voked] 

B304 —Affiliated Foreign Nationals 
• • • • • 

§ B304—4 Foreign nationals. 

(i) Corporations. A foreign corpora¬ 
tion includes any organization incor¬ 
porated under the laws of a foreign coun¬ 
try, or having all or a substantial part 
of the legal characteristics commonly at¬ 
tributed to corporations under the laws 
of the United States (5 307(b)). Thus, an 
organization that is not formally incor¬ 
porated under foreign law but (a) has 
transferable interests, (b) is organized so 
that holders of interests are not liable 
for its obligations except to the extent of 
their contributions or subscriptions, and 
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l(c^ has perpetual duration (or for a sub¬ 
stantial fixed period), would be consid- 
>^ed a foreign corporation. 

‘pursuant to § 304(b)(1). an incorpo¬ 
rated AFN is generally assigned to the 
scheduled area where organized, regard¬ 
less of the situs of operations. However, 
f the AFN conducts no operations in 
,he scheduled area of incorporation but 
Jnerely maintains a required statutory 
.office there, it may be assigned to a dif¬ 
ferent scheduled area for purposes of the 
egulations(§ 304(b) (4)). 

(ii) Partnerships. A foreign partner- 
lip includes formally structured non- 
orporate organizations created under a 
partnership law or similar statute of a 
[foreign country. A foreign joint venture 
kill ordinarily be treated as a “business 
[venture” (see below), rather than as a 
artnership. if it is formed to engage in 
i specific transaction or series of related 
usactions and is to be liquidated when 
the transaction or transactions have 
i completed. 

A foreign partnership is assigned to 
he scheduled area where it is organized 
[({304(b)(1)). 

(ill) Business ventures. A foreign bus- 
ness venture encompasses business ac¬ 
tivities in a foreign country (a) by a DI, 
[(b) by employees or partner's of a DI on 
half of the DI, or (c) by employees 
lor partners of an AFN on behalf of such 
■ (§ 304(a) (2) and (3), as limited 
jby § 304 (c) and (d>). Some types of 
[facilities abroad, such as storage areas 
nd display offices owned or physically 
ntrolled by the DI, may be treated as 
business ventures for purposes of the 
ulations even though frequently not 
Petered “permanent establishments” 
for other legal purposes. 

The term “employee” as used in § 304 
i not necessarily synonymous with its 
waning for Federal tax purposes. For 
sample, an agent working substantially 
full-time for a U.S. principal and having 
i stock of goods from which orders are 
filed, or having authority to accept or¬ 
ders or otherwise execute contracts on 
ehalf of his principal, may be consid¬ 
ered an employee for purposes of this 
tclion. Furthermore, the agent’s lack of 
Authority to conclude contracts may be 
naterial if acceptance by the DI is. 
actual practice, merely a ministerial 

It. 

Ownership interests in real property 
Jbroad (excluding mortgages secured by 
pi property) will constitute business 
features if held primarily for business 
purposes (including real property held 
for appreciation). Therefore, crop or 
azing acreage, apartment houses, and 
nd held for subdivision, are considered 
^iness ventures. On the other hand, 
' ea * property such as a house in a foreign 
wintry purchased by a U.S. resident 
[Principally for personal use will not be 
Considered held for business purposes 
P® though rented to others for a por- 
p°n of the year. 

Contract construction, engineering, oil 
PWoration, and similar operations in¬ 
volving a jobsite or project office in a 
lorelgn country are also business ven¬ 


tures. Drilling operations on the U.S. 
Continental Shelf or geological drilling 
in the deep ocean over which no nation 
asserts jurisdiction are deemed to be con¬ 
ducted within the United States for pur¬ 
poses of the regulations, while drilling 
operations conducted on the Continental 
Shelf adjacent to a foreign country are 
deemed to be conducted in that country. 

A vessel owned directly by a DI is not 
a foreign national for the purposes of 
the regulations, whether or not such ves¬ 
sel is registered in the United States. The 
transfer of title to a vessel or of rights 
under a contract for the construction of 
a vessel by a DI to its incorporated AFN 
is a transfer of capital under § 312(a) in 
the amount of the market value of the 
vessel or of progress payments already 
made for the construction of the vessel, 
respectively. Earnings or losses from the 
operation of a vessel that is owned or 
chartered by an incorporated AFN are 
treated as earnings or losses of such AFN. 
A vessel, support vessel, or drilling barge, 
that is owned directly by a DI but oper¬ 
ated by a business venture AFN shall be 
assigned a value of zero (and related 
liabilities or depreciation charges shall 
be excluded > in computing aggregate net 
assets of such business venture. 

Under § 304(a) (2). a DI’s overseas 
branch is a business venture, whether 
or not the DI customarily maintains 
separate books and records reflecting the 
assets, liabilities, earnings, and expenses, 
etc. attributable or allocable to the 
branch. Similarly, a branch of an incor¬ 
porated AFN is a foreign business ven¬ 
ture, unless located in the same sched¬ 
uled area as the parent AFN. In such 
case the parent and its business venture 
are grouped as a single AFN for purposes 
of the regulations, provided neither is 
Canadian (1 304(a)(1), as qualified by 
§ 304(a) (3)). If the parent AFN and its 
business venture are in different sched¬ 
uled areas, or if in the same scheduled 
area and one is Canadian, two AFNs 
would be attributed to the DI 
($ 304(a)(3)). 

Under § 304(b) (1), certain nonperma¬ 
nent or transient business ventures con¬ 
ducted in more than one scheduled area 
during any year are assigned to the 
scheduled area in which the business 
venture is conducted for the greatest 
period of time during such year. Thus, 
for example, a traveling circus perform¬ 
ing for short periods of time during a 
given year in a number of countries in 
different scheduled areas, but primarily 
in Schedule C countries, will be treated 
as a Schedule C AFN for that year. 

* • * * • 

§ 11301—6 Application of § 304. 

The operation and effect of § 304 are 
illustrated by the following examples: 

Example 1. (General). A U.S. corporation 
(X) owns 10 percent of the outstanding vot¬ 
ing stock of a corporation organized under 
the laws of France. The foreign company is 
an Incorporated AFN in Schedule C (see 
5 304 (a)(1) and (b)(1)). If the company 
were incorporated under the laws of Brazil, 
it would be an incorporated AFN located in 


Schedule A If it were Incorporated under 
the laws of the United Kingdom, it would 
be an incorporated AFN located in Schedule 
B. 

If the French AFN has a branch in Italy, 
or if the AFN in the United Kingdom has 
a branch In Japan, the branch operations 
would be subsumed under the parent com¬ 
pany for purposes of the regulations, since 
both parent and branch would be in the same 
scheduled area (5 304(a)(1)). An excep¬ 
tion to this rule applies where either the 
parent AFN or Its branch is located in Can¬ 
ada. in which case both would be AFNs 
(5 304(a) (3)). 

By the same token, if the French corpora¬ 
tion has a branch in Germany and a wholly 
owned corporate subsidiary in Australia, and 
the latter has a branch in Canada, DI would 
have only three AFNs: (a) The French cor¬ 
porate subsidiary, (b) the French corpora¬ 
tion’s Australian subsidiary, and (c) the lat¬ 
ter’s Canadian branch. The French AFN’s 
branch in Germany would not be a separate 
AFN, since Germany and France are in the 
same scheduled area. The Canadian branch 
would be a separate AFN since, for purposes 
of § 304(a) (3). Canada is not deemed to be 
a Schedule B country. 

Example 2. (Voting interest test.) A U.S. 
corporation owns 95 percent of the outstand¬ 
ing voting stock of a company in France, the 
remainder being owned by unafflliated for¬ 
eign nationals. The French company has a 
10 percent direct Interest in a corporation In 
Japan. Only the French company Is an AFN. 
since X’s indirect interest in the Japanese 
company Is only 9.5 percent, t.e., 95 percent 
X 10 percent (see 5§ 901, 902). 

Example 3. (Profit interest test.) An indi¬ 
vidual (X) who is a person within the United 
States is a partner in a partnership (C) 
organized under the laws of Germany, al¬ 
though he is not actively engaged in C’s 
business. Under the partnership agreement. 
X is entitled to receive 15 percent of the 
profits of C. C is an unincorporated AFN of 
X (see § 304 (a)(1) and (b)(1)). 

Example 4. (Indirect profit interest 
through non-AFN parent.) A French cor¬ 
poration (C) has 200.000 shares of stock out¬ 
standing. 100,000 of which are voting and 
100,000 of which are non voting fixed-divided 
preferred. C has numerous branches in 
Schedules A and B. For many years, substan¬ 
tially all of C’s profits (including branch 
profits) have been distributed as dividends 
to holders of the preferred stock and no divi¬ 
dends have been paid on the common stock. 
A corporation in the United States (X) owns 
8.000 shares of C’s voting stock (8 percent) 
and 70.000 shares of the preferred stock (70 
percent); however, this investment has not 
been accompanied by active participation in 
or control over C’s business affairs. C is not 
an AFN of X. Moreover, although X has for 
many years received more than 10 percent 
of the profits of C’s Schedule A and B 
branches, In the form of preferred stock divi¬ 
dends from C. OFDI would not consider the 
branches to the AFNs. A foreign business 
venture owned directly by a foreign corpora¬ 
tion or partnership is not treated as an AFN 
of a U.S. person unless the parent is also an 
AFN of the U.S. person. 

Example 5. (Exception to the 10 percent 
interest test.) A UB. corporation (X) owns 
9 percent of the outstanding voting stock of 
a French corporation (C). X also owns a 
current option to acquire additional voting 
stock of C that, if exercised, would give X 
ownership of 35 percent of C’s outstanding 
voting stock. Moreover, a majority of C’s 
directors are designees of X and, for a num¬ 
ber of years, X has actively participated in 
and exercised a controlling influence over the 
affairs of C. Under 5 304(b)(4), OFDI could 
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deem C to be an AFN notwithstanding X’s 
present 9-percent interest. As a matter of 
policy, however, such discretion would not 
normally be exercised unless X transfers 
more than $200,000 in funds or other prop¬ 
erty to C during any year commencing with 
the year 1968. 

Example 6. (Second-tier AFNs.) A U.S. cor¬ 
poration (X) owns 10 percent of the out¬ 
standing voting stock of a French corporation 
(C). C owns a factory in Argentina, a sales 
office in Brazil, a sales office in Japan, a sales 
office in the United Kingdom and numerous 
factories and sales offices in continental Eu¬ 
rope. The Japanese sales office has gross as¬ 
sets of less than $50,000 and, therefore, can¬ 
not be an AFN because of the exemption in 
S 304(d)(1). Accordingly, C is an incorpo¬ 
rated AFN located in Schedule C. embracing 
also the factories and sales offices in conti¬ 
nental Europe and in Japan. Assuming the 
inapplicability of the exemptions set forth 
in § 304(d), the factory in Argentina, the 
sales office in Brazil, and the sales office in 
the United Kingdom are separate unlncor- 
ported AFNs of X (§304 (a)(3) and (b) 

CD). 

Example 7. ( Bank or brokerage account.) 
An individual within the United States main¬ 
tains a number of bank accounts with foreign 
banks and also maintains an account with a 
German stock brokerage firm. Neither the 
bank accounts nor the brokerage account are 
AFNs. 

Example 8. (Investment real estate.) An 
individual within the United States pur¬ 
chased a parcel of 1,000 acres of undeveloped 
real estate in Brazil for $75,000 in 1967. The 
land is being held for investment. The real 
estate is an unincorporated AFN (see § 304 
(a)(2) and (b)(1)). 

Example 9. (Commission salesmen.) A U3. 
corporation (X) enters into a contract with 
an individual citizen of Argentina (A) 
pursuant to which A will be X’s exclusive 
representative in Latin America to solicit 
orders for X’s products. A is not to handle 
the products of any other company but is to 
work full time in soliciting orders for X. A 
has no authority to accept orders, but must 
forward them to X for approval. A is to be 
compensated on a commission basis based on 
the gross sales of X’s products attributable 
to A’s efforts. All payments for such sales 
must be remitted directly to X by the pur¬ 
chaser. X Is to pay the rental for A’s office 
in Buenos Aires, but all of A’s other expenses 
(including the salaries of clerical and other 
required personnel) are to be paid by A out 
of his commissions. The Buenos Aires tele¬ 
phone directory is to carry a listing in X’s 
name showing the telephone number of A’s 
office. X also rents space in a warehouse in 
Buenos Aires, from which orders from Latin 
American customers are filled. Under the 
foregoing facts A’s operation is not an AFN. 

Example 10. (Sales agents.) A U.S. corpo¬ 
ration (X) employs five salesmen who travel 
throughout Europe to solicit orders for X’s 
products. The salesmen operate out of a 
rented office in France and are all permanent 
residents of France. All orders must be ac¬ 
cepted by X in the United States, but pay¬ 
ment is ‘made to the office in France. The 
rental and all other expenses of the sales of¬ 
fice, including the salaries of the salesmen 
and other office personnel, are paid by X. As¬ 
suming the inapplicability of § 304(d), the 
sales office operation is an unincorporated 
AFN of X because it is a business venture 
conducted on behalf of X by employees of X 
(see § 304 (a) (2) and (b)(1)). 

Example 11. (Sales agents; leased ware¬ 
house facilities.) A U.8. corporation (X) sells 
its products In continental Europe through 
independent sales agents in Europe, who also 
sell products of many other U.S. corpora¬ 
tions. The agents are compensated strictly 
on a commission based on their gross sales 
of X’s products. X also employs salaried sales¬ 


men in the United States who periodically 
travel to Europe to make sales to X’s largest 
European customers. X does not maintain 
any permanent manufacturing or sales fa¬ 
cility in Europe. Under the foregoing facta 
X does not have AFNs in Schedule O. In 
addition, if in order to expedite deliveries to 
its European customers, X rents space in a 
warehouse in the Netherlands where a sub¬ 
stantial inventory is maintained and orders 
from X’s European customers are filled from 
this inventory, periodically being replen¬ 
ished by X, such operation would not con¬ 
stitute an AFN. Note that the result would 
be different if X owned the warehouse (as¬ 
suming the inapplicability of § 304(d)); In 
that case, the warehouse itself would be an 
AFN. 

Example 12. (US.-based consulting serv¬ 
ices.) A U.S. corporation (X) is engaged in 
rendering management consulting services. 
Many of its clients are unaffiliated foreign 
corporations. During the course of a year, X’s 
salaried personnel, all of whom are perma¬ 
nent residents of the United States, travel to 
X’s foreign customers to render consulting 
services. They typically work at the head of¬ 
fices of the foreign companies for 1 to 2 
months at a time. X does not have any AFNs 
by virtue of the foregoing facts. 

Example 13. (Construction projects.) A U.S. 
corporation (X) Is engaged in the construc¬ 
tion business. During the course of a year, 
X bids on numerous European construction 
projects and receives contracts on a small 
fraction thereof. X has a permanent office in 
France where a variety of personnel are em¬ 
ployed, principally to gather information 
concerning contemplated construction proj¬ 
ects and to supervise and coordinate all proj¬ 
ects on which X is then working. In January 
1968, X received two contracts for construc¬ 
tion of factories in Germany and Belgium. 
Soon thereafter, X transferred men and 
equipment to the project sites. Assuming the 
inapplicability of § 304(d), each project site 
is an unincorporated AFN of X, as is X’s office 
in France (see § 304 (a)(3) and (b)(1)). 
(Note that the office in France is an AFN 
without regard to the opening of the German 
and Belgian project sites.) 

Example 14. (Oil concessions and licenses 
for exploration.) A U.S. corporation (X) ob¬ 
tains a concession from a Schedule B country 
to drill for oil within that country. X then 
enters into a Joint venture agreement with 
two U.S. and two foreign companies for the 
purpose of exploiting the concession. Under 
the terms of the agreement, X is entitled to 
receive 25 percent of any ensuing production. 
The oil exploration venture is an unincorpo¬ 
rated AFN of X located in Schedule B (see 
§ 304 (a)(2) and (b)(1)). Note that the 
Joint venture will also be an unincorporated 
AFN of the other U.8. corporations, and that 
X and the other U8. corporations are mem¬ 
bers of an “associated group." (See § 905.) 

Example 15. (Retail franchises.) A U.S. 
corporation (X) operates, under a single 
trade name, a chain of quick-service res¬ 
taurants throughout the United States. X 
franchises an unafflliated French corporation 
(C) to open a restaurant in France using 
X’s trade name. C agrees to purchase some 


of its goods from X, maintain certain quality 
standards, and pay X a yearly royalty based 
on profits. X does not have an AFN in France 
by virtue of this franchise arrangement;. 

Example 16. (Break-even or loss ventures.) 
Four U.S. news-publishing corporations (V 

W, X, and Y) establish a membership corpo¬ 
ration under New York law (Z), V, W, x 
and Y each contribute 25 percent of the 
capital required by Z and each has 25 per¬ 
cent of the voting power in Z. Z is to gather 
news for the respective publications of V, W, 

X, and Y. In this connection, Z will estab¬ 
lish and staff various permanent news¬ 
gathering offices throughout the world, z is 
designed to operate on a break-even basis. 
The offices established by Z are unincorpo¬ 
rated AFNs of V, W, X, Y, and Z even though 
not themselves operated for profit, since they 
are directly related to business activities that 
are for profit. 

* • • • » 

B306—Direct Investment 

§ B306-1 Introduction. 

Section 306(a) defines the term “direct 
investment” for purposes of the regula¬ 
tions. Direct investment, which may be 
positive or negative, means the sum of a 
DI’s net transfer of capital to incorpo¬ 
rated and unincorporated AFNs (de¬ 
fined in § 313(c)) and the DI’s share of 
reinvested earnings of incorporated 
AFNs (defined in § 306(b)) during any 
period, usually a calendar year (see 
§ 321). A DI governed by the § 503 mini¬ 
mum allowable will calculate direct in¬ 
vestment on a worldwide basis. A DI 
governed by the § 504(a) historical 
allowable or the § 504(b) earnings allow¬ 
able will calculate direct investment on 
a schedular basis. A DI governed by the 
§ 507 alternative minimum and Schedule 
A supplemental allowable will calculate 
direct investment on a combined basis 
for Schedules B and C and separately for 
Schedule A. 

Section 306(e)(1) permits deduction 
of available proceeds of long-term foreign 
borrowing (defined in § 324(d)) that are 
“allocated” on the DI’s books and records 
as an offset to positive direct investment. 
Prior to July 1, 1972, available proceeds 
that were actually expended by a DI in 
making transfers of capital to AFNs 
were deducted under § 313(d) (1) in cal¬ 
culating the net transfer of capital. 

• • * • ♦ 

§ 11306—3 Relation of § 306 to other 

sections. 

Direct investment as defined in § 306 
consists of a number of components. The 
way in which these various components 
enter into the calculation of direct in¬ 
vestment is illustrated by the following 
diagram: 


Computation or Direct Investment 


NET TRANSFER Of CAPITAL (§813) 
Components 

-fTransfers of capital: DI to AFNs 

—Transfers of capital: AFNs to DI 
(1812(b)). 

—Expended proceeds of long-term 
foreign borrowing (§ 313(d)(1)) (prior 
to July 1,1972). 

*fcTransfers of capital: AFNs to AFNs 
(§505). 

*Net transfer of capital: DI to un¬ 
incorporated AFN, l.e., net increase 
or decrease in assets (§ 313(b)). 


Plus 


REINVESTED EARNINGS (§ 306(b)) 
Components 

Dl’a share of: 

-1-Total earnings (§ 306(c)). 

-Dividends to DI (§ 306(b)(2)(x)). 

-Dividends paid by AFNs to 
AFNs in other areas (§306(b)(2) 
(y». 

-f Dividends received by AFNs from 
AFNs in other areas (§306 (b)(1) 
( 0 ). 

4-Profits remitted to AFNs from un 
incorporated AFNs in other areas 
(§306 (b)(1)(H)). 


less 


fA llocated Pwreeds 
of Long-Term 
FOREIGN BORROWJHII 

}§ 306(e), a»(d) (2) 
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§ 1*306-6 Reinvested earnings of incor¬ 
porated AFNs. 

To compute a DI’s share in the rein¬ 
vested earnings of all incorporated AFNs 
in a scheduled area during any year, it is 
first necessary to determine the DI’s 
share of the total earnings (or total 
losses) of such AFNs during the year, 
as defined in § 306(c). Total earnings or 
losses consist of the aggregate earnings 
or losses of each of the incorporated 
AFNs in a particular scheduled area. Re¬ 
invested earnings are then found by ad¬ 
justing total earnings to take into 
account dividends to the DI and inter- 
schedular dividends and profit remit¬ 
tances. 

(i) Total earnings. Earnings or losses 
of each incorporated AFN should be com¬ 
puted in accordance with accounting 
principles generally accepted in the 
United States and consistently applied 
by the DI in financial reports for presen¬ 
tation to stockholders. Any material 
change in accounting procedures fol¬ 
lowed by a DI should be disclosed on the 
reporting form filed with OFDI for the 
period in which the change was made, 
together with an indication of the ef¬ 
fects of such change. 

In calculating total earnings of in¬ 
corporated AFNs, the following consid¬ 
erations merit particular attention: 

Adjustments and eliminations arising dur¬ 
ing the process of consolidation: Journal 
entries made during consolidation for the 
purpose of correcting AFN accounting data 
in accordance with generally accepted U.S. 
accounting principles applied by the DI In 
reports for presentation to Its stockholders 
or to adjust depreciation rates or other bases 
of amortization to those employed by the DI 
(adjusting entries) shall be used In comput¬ 
ing AFN earnings. Journal entries made dur¬ 
ing consolidation for the purpose of combin¬ 
ing the separate entitles Into one (elimina¬ 
tion entries) or equivalent Journal entries 
made to change the carrying value of Invest¬ 
ment accounts under the Equity Method of 
Investment accounting, generally shall not 
be used In computing AFN earnings. The 
following are Illustrations of accounting en¬ 
tries that shaU be used in computing AFN 
earnings where consistently applied by the 
DI in reports to shareholders under generally 
accepted U.S. accounting principles: 

(1) Restatement of depreciation or amor¬ 
tization, substituting methods or rates ap- 

j plied by the DI for those used by the AFN; 

(2) Capitalization and amortization of 
research and development expenses written 
off as a current year expense by the AFN; 
and 

(3) Restatement of lease operations of 
AFNs as sales or purchases. 

The following are Illustrations of elimina¬ 
tion entries that may not be used in com¬ 
puting AFN earnings: 

(1) Elimination of profit arising from in¬ 
tercompany sales when the goods sold are 
in the inventory of the purchaser; 

(2) Elimination of Intercompany mer¬ 
chandise sales; and 

(3) Elimination of profits and adjustments 
I to depreciation on Intercompany sales of de¬ 
preciable assets. 

The elimination of profit arising from in¬ 
tercompany sales between AFNs. upon con¬ 
solidation or under the Equity Method of In¬ 
vestment accounting, in accordance with 
principles of accounting generally accepted 


In the United States and consistently applied 
by a DI In reports to shareholders, shall be 
used in computing AFN earnings, however, 
provided such sales are made In the ordinary 
course of business pursuant to arm’s-length 
terms and the obligations arising upon any 
extension of credit in connection with such 
sales will in fact be paid within 12 months 
after extension of the credit. (See § 506(b).) 

Thus, for example, if an AFN sells mer¬ 
chandise to the DI for resale, the earnings of 
the AFN arising from the Intercompany sale 
should not be reduced by any amount of un¬ 
realized profit in inventory that Is eliminated 
in the consolidation of net Income of the 
AFN and DI. However, if the AFN sells mer¬ 
chandise to another AFN for resale on such 
terms that the extension of credit in con¬ 
nection with the Intercompany sale does 
not involve a transfer of capital pursuant 
to § 505(b), the earnings of the first AFN 
arising from the sale of merchandise to an¬ 
other AFN should be reduced by any amount 
of unrealized profit In inventory that is elim¬ 
inated In consolidating net Income of the 
AFNs and DI for presentation In reports to 
shareholders. 

Exchange gain or loss arising from the 
translation of foreign currency financial 
statements into U.S. dollars: Unrealized ex¬ 
change gain or loss arising upon translation 
Into U.S. dollars of assets, liabilities, and 
earnings of an AFN expressed in foreign cur¬ 
rency should be included In computing AFN 
earnings If such gain or loss is recognized by 
the DI in preparing financial reports for 
presentation to stockholders. Unrealized ex¬ 
change gain or loss should not be Included 
in AFN earnings when recognition of such 
gain or loss is deferred by the DI through 
the creation of a reserve. If the DI defers 
translation losses under accounting princi¬ 
ples generally accepted in the United States 
and consistently applied, such losses shall 
be recognized as a factor in computing AFN 
earnings as the deferred amounts are amor¬ 
tized in future periods. 

Dividends: Dividends received by an incor¬ 
porated AFN from another incorporated AFN, 
whether in the same or another scheduled 
area, should not be included in calculating 
earnings of the recipient AFN. (See $ 306(c).) 

Profit interest in unincorporated AFN of 
the DI: If an incorporated AFN has an inter¬ 
est in a partnership or business venture in 
another scheduled area that is a separate un¬ 
incorporated AFN under § 304, the incorpo¬ 
rated AFN’s share in any profits of the unin¬ 
corporated AFN should not be included in 
calculating earnings of the incorporated 
AFN, whether or not any such profits are 
actually remitted. (See § 306 (c) and (d) 
(D) 

Interests in United States: If an incorpo¬ 
rated AFN has an Interest inaU3. corpora¬ 
tion, partnership, or business venture that 
would be a separate AFN of the DI if such 
U.S. enterprise were a foreign national, 
neither dividends received from such corpo¬ 
ration nor the share in profits of such part¬ 
nership or business venture (whether or not 
any such profits are actually remitted) 
should be included in calculating earnings of 
the incorporated AFN. 

Foreign taxes: Earnings of incorporated 
AFNs should be computed net of foreign 
taxes on Income or net worth. Foreign with¬ 
holding taxes on dividends paid or branch 
profits distributed should not, however, be 
deducted except for withholding taxes on 
dividends received by an Incorporated AFN 
from AFNs in the same scheduled area. (See 
5 306(c).) 

Charge for intangibles: No deduction for 
amortization or any like charge against earn¬ 
ings should be made with respect to an in¬ 
tangible owned by an AFN, if transfer of the 
intangible by the DI to the AFN was made on 


or after January 1, 1968, and was ,not con¬ 
sidered a transfer of capital by virtue of 
5 312(c) (11). 

Blocked earnings: Earnings that are 
"blocked” because of exchange controls or 
other like restrictions imposed by the gov¬ 
ernment of a foreign country should never¬ 
theless be included in earnings. Under cer¬ 
tain conditions, OFDI may grant appropriate 
relief (pursuant to §801) in these circum¬ 
stances. 

Reserve requirements: No deductions from 
earnings should be made because of reserves 
for reinvestment, asset revaluation, or legal 
reserve requirements, whether or not locally 
required, if they would not be proper charges 
to income under generally accepted U.S. ac¬ 
counting principles consistently applied. 

Extraordinary gains and losses: Extraordi¬ 
nary gains and losses of an incorporated AFN 
(including gains or losses resulting from sales 
by the AFN of interests in other AFNs), 
casualty insurance proceeds to the extent 
that they exceed the value of the assets lost 
or damaged and proceeds of business inter¬ 
ruption insurance should generally be in¬ 
cluded in earnings. However, gains or losses 
realized by a DI resulting from sale of an 
interest in an AFN are not included in rein¬ 
vested earnings under § 306(b) in any sched¬ 
uled area; rather, they constitute a transfer 
of capital to the DI under 5 312(b) (5). 

The following example illustrates cal¬ 
culation of total earnings of incorporated 
AFNs in a given scheduled area, pursuant 
to § 306(c): 

Example 4. DI has three wholly owned sub¬ 
sidiaries in Schedule C. One subsidiary (D) 
has a branch (W) in Schedule A and a 
branch (X) in Schedule C; W is a separate 
AFN of the DI, but X is not. (See § 304(a)). 
Another subsidiary (E) has a wholly owned 
subsidiary (Y) in Schedule B and another 
wholly owned subsidiary (Z) In Schedule C. 
The third subsidiary (F) has no branches or 
subsidiaries. 

The following occurs during 1969: D earns 
$1,700,000, $200,000 of which is attributable 
to earnings of W and $500,000 to earnings of 
X. Y earns $500,000 and pays a dividend of 
$300,000 to E. Z earns $200,000 and pays a 
dividend of $100,000 to E. E earns $2,400,000. 
including the dividends from Y and Z. F In¬ 
curs a loss of $400,000. 

Under § 306(c), total earnings of DI’s in¬ 
corporated Schedule C AFNs (D, E. and F) 
are $3,300,000, computed as foUows (000 
omitted): 


Earnings of D under § 306(c) (W’s 
earnings of $200 are excluded, 
since W is in another scheduled 
area. X’s earnings of $500 are not 
excluded, because X is not a sep- 

rate AFN)..... $1,500 

Earnings of E under § 306(c) (Divi¬ 
dends of $300 from Y and $100 

From Z are excluded)_ 2,000 

Earnings of Z under § 306(c) 

(Dividend of $100 to E is not 

deducted) _ 200 

Loss of F.. (400) 


Total earnings_ 3. 300 


§ B306—7 Deduction from positive direct 
investment: Allocated proceeds of 
long-term foreign borrowing. 

Under 5 306(e), the amount of posi¬ 
tive direct investment charged to a DI 
may be reduced by allocating available 
proceeds of long-term foreign borrow’- 
ing (see § 324(d)). Positive direct invest¬ 
ment may also be reduced by allocating 
proceeds of long-term foreign borrowing 
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that were expended in making a transfer 
of capital to another scheduled area 
prior to July 1, 1972 (see § 203(d) (2)), 
and by reallocating proceeds previously 
allocated to a transfer of capital or posi¬ 
tive direct investment in another sched¬ 
uled area (see § 203(d)(3)). (See also 
§ B324—10.) 

An allocation to reduce 1972 positive 
direct investment must be made as of 
December 31,1972 or, alternatively, Feb¬ 
ruary 28,1973. The allocation will be sub¬ 
ject to the following conditions: 

The allocation must be reflected on the 
books and records required to be maintained 
by the DI under §§ 203(b) and 601. 

The allocation and reduction of positive 
direct investment must be reported on the 
DI’s Form FDI-102F covering the year in 
which the reduction Is made (1972). 

If the allocation Is made as of Decem¬ 
ber 31, 1972, proceeds that were so allocated 
may not at the close of December 31, 1972 
and at all times thereafter be held, directly 
or indirectly, in the form of foreign balances 
(See § 203(a)(1)), securities of foreign na¬ 
tionals, or any other foreign property, except 
that such proceeds may at any time on or 
after July 1, 1972 be expended In making 
transfers of capital to AFNs. 

If the allocation Is made as of February 
28, 1973, proceeds that were so allocated may 
not at the close of February 28, 1973 and at 
all times thereafter be held, directly or in¬ 
directly, in the form of foreign balances (see 
§ 203(a) (1)), securities of foreign nationals, 
or any other foreign property, except that 
such proceeds may at any time on or after 
July 1, 1972 be expended In making transfers 
of capital to AFNs without any deduction 
from net transfer of capital. 

Thus, a DI may reduce positive direct 
Investment made during 1972 by allo¬ 
cating available proceeds of any long¬ 
term foreign borrowing that is outstand¬ 
ing on February 28, 1973. Such borrow¬ 
ing may be made during January or 
February 1973, or may have been made 
by the DI during 1972 or a prior year. 
The 12-month maturity test for long¬ 
term foreign borrowing will, of course, 
apply to any borrowing of which avail¬ 
able proceeds are allocated, i.e., the bor¬ 
rowing, as refinanced, must be continu¬ 
ously outstanding for at least 12 months. 

It should be noted by DIs that they 
may allocate to positive direct invest¬ 
ment made during 1972 any proceeds 
that are available for allocation on De¬ 
cember 31, 1972, notwithstanding the re¬ 
payment of the underlying long-term 
foreign borrowing during January or 
February 1973. Such repayment will in¬ 
volve a transfer of capital during 1973. 

Allocation is illustrated in the fol¬ 
lowing example: 

Example 8. In 1972 DI makes a net transfer 
of capital to its AFNs in Schedule A in the 
amount of $4 mUlion, and its share of rein¬ 
vested earnings of incorporated AFNs in 
Schedule A is $3 million. DI has made posi¬ 
tive direct investment under § 306(a) of $7 
million. If DI makes a $1 million long-term 
foreign borrowing in February 1973 and does 
not hold proceeds of such borrowing In any 
form of foreign property as of February 28, 
1973 (except any amount that may have 
been expended in making a transfer of capi¬ 
tal to an AFN), DI may allocate $1 million 
of such proceeds to its 1972 positive direct 
investment in Schedule A and reduce the 


amount of such investment to 86 million. 
The allocation and reduction must be re¬ 
flected on DI’s books and records and on 
Form FDI-102F for 1972. 

In addition to § 306(e), two other pro¬ 
visions of the regulations relate to de¬ 
ductions for use of proceeds of long-term 
foreign borrowing, and a third provision, 
revoked on July 1, 1972, relates to such 
deductions in connection with expendi¬ 
tures of proceeds prior to that date. Sec¬ 
tion 203(d) (2) and (3) are analgous to 
§ 306(e) insofar as they allow deduc¬ 
tions from positive direct investment for 
allocation of proceeds. Section 203(d) (2) 
allows a DI to allocate proceeds that 
were expended in making transfers of 
capital to AFNs prior to July 1, 1972 (or 
were allocated to such transfers during 
1968) to a new scheduled area, thus ob¬ 
taining a deduction from positive direct 
investment in the new area (with a cor¬ 
responding § 312(a) transfer of capital 
to the prior area). Section 203(d)(3) 
allows a DI to reallocate to a new sched¬ 
uled area proceeds previously allocated 
under § 306(e) (with a corresponding 
§ 312(a) transfer of capital to the prior 
area). Section 313(d) (1) was revoked on 
July 1, 1972; prior to that date, it pro¬ 
vided for mandatory deduction from net 
transfers of capital of the amount of 
proceeds actually expended in making 
transfers of capital to AFNs. 

For a more detailed analysis of long¬ 
term foreign borrowing, see § B324. 

Section 306(e) (3) provides for the 
schedular apportionment of deductions 
for allocations of borrowings to positive 
direct investment calculated on a world¬ 
wide basis under § 503 or calculated on a 
combined schedular basis under § 507 as 
to Schedules B and C. Section 306(e) (3) 
is applicable only if the DI elects a 
schedular allowable and in the same year 
incurs a repayment charge or makes a 
reallocation with respect to a borrowing 
previously allocated to worldwide or 
combined schedular investment under 
§ 503 or 5 507. For example, if the DI 
takes a § 306(e) deduction from world¬ 
wide positive direct investment under 
§ 503 and then repays the borrowing in 
a year in which § 504 or § 507 is elected, 
the repayment charge to each scheduled 
area for purposes of § 312(a) (7) is estab¬ 
lished by § 306(e) (3). Similar treatment 
is provided for borrowings allocated to 
combined Schedules B/C under § 507 
that are subsequently repaid in a year 
of electing § 504. Schedular apportion¬ 
ment of an aggregate deduction must 
also be made under § 306(e) (3) if the DI 
intends subsequently to reallocate be¬ 
tween scheduled areas. 

The rule of § 306(e) (3) does not apply 
to a deduction under § 313(d) (1), which 
is recognized in the scheduled area 
where the transfer of capital was made 
with available proceeds. 

» • • • • 

(ii) Relation to § 313(d)(1) deduc- 
ductions. If the DI expended proceeds 
of the borrowing in making a transfer 
of capital prior to July 1, 1972, the 
§ 313(d) (1) deduction will be recognized 
in the scheduled area where the trans¬ 


fer of capital was made, in addition to 
deductions deemed made in such area 
by § 306(e) (3), as illustrated by the 
following example: 

Example 11. DI elected § 503 in 1969. Dur- 
ing 1969, DI borrowed $1,500,000 and ex¬ 
pended $500,000 in making transfers of capi- J 
tal to Schedule A. taking a deduction there¬ 
for under 5 313(d)(1). DI also transferred 
$500,000 each to Schedules A and B and 
$1 million to Schedule C. To comply with 
the regulations, DI allocated the $1 million 
of remaining available proceeds to worldwide 
positive direct Investment, taking a deduc¬ 
tion under § 306(e) (1). DI’s total deductions 
for purposes of 5 312(a) (7) are: Schedule A— 
$760,000; Schedule B—$250,000; and Sched¬ 
ule C—$500,000, computed as follows ($000 
omitted): 


Scheduled area 


A 

B 

C 

(a) Net transfer of capital. 

(b) Less 5313(d)(1) deduction.. 

1,000 

500 

500 

0 

1,000 

0 

(c) Positive direct investment 
under 5 306(a). 

500 

500 

1,000 

(d) 5 306(e)(1) deduction_ 

0) 

(c) 5306(e)(1) deduction ap¬ 
portioned under $ 306(e)(3) 
ou basis of line (c). 

250 

250 

W1 

(f) Total deductions (Lines (b) 
aud (e)). 

760 

250 

500 


1 1,000 worldwide. 

Complete or partial repayment of the bor- I 
rowing in a subsequent year will be charged 
as follows if 5 504 is elected: Schedule A— 
50 percent; Schedule B—16% percent; and 
Schedule C—33% percent. If 5 507 is elected, 
the apportionment of the transfer of capital 
would be: Schedule A—50 percent; Sched¬ 
ules B and C—50 percent. 

Note, however, that if the $500,000 deduc¬ 
tion taken under 5 313(d)(1) had been on I 
account of a separate borrowing, repayments 
of that borrowing would be charged in full to 
Schedule A; and repayments of the borrow¬ 
ing allocated under § 306(e) would be | 
charged only on the basis of the 5 306(e) de¬ 
ductions as shown on line (e) of the above | 
table (i.e.. Schedule A—25 percent; Sched¬ 
ule B—25 percent; and Schedule C— 50 per- i 
cent). An allocation under 5 203(d)(2) 
would be made on the basis of the amount 
shown on line (b) of the table and reallo- j 
cations under 5 203(d) (2) or (3) on the | 
basis of line (e). 

• • • • • 
B312—Transfers of Capital 


§ B312-2 Summary. 

Under § 312, transfers of capital by a I 
DI to an AFN are defined in subsection 
(a), transfers of capital by an AFN to 
a DI are defined in subsection <bL cer¬ 
tain transactions that are not considered 
transfers of capital are described in sub¬ 
section (c), and the definition of “debt 
obligation*’ or “debt interest’’ is set forth 
in subsection (d). Generally, transac¬ 
tions occurring during base period years j 
and transactions occurring after the ef¬ 
fective date of the regulations are treated 
similarly in determining whether a 
transfer of capital has been made. 

Under § 312(a), any transfer of funds 
or other property (without regard to tw j 
situs of the property) by. on benau 
of, or for the benefit of a DI, direct!) 
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I or indirectly to, on behalf of, or for the 
I benefit of an AFN, is a transfer of capital 
I by the DI to the AFN. Also, any trans- 
I action or occurrence as a result of or in 
connection with which a DI directly or 
indirectly acquires or increases a debt 
or equity interest in an AFN, or the AFN 
I directly or indirectly disposes of or re- 
I duces a debt or equity interest in the DI, 

I is generally a transfer of capital by the 
| DI to the AFN. 

Under § 312(b), certain enumerated 
I transactions or occurrences as a result 
I of or in connection with which an AFN 
■directly or indirectly acquires or in- 
I creases a debt or equity interest in a 
1 DI. or the DI directly or indirectly 
I disposes of or reduces a debt or equity 
I interest in the AFN, are defined as 
I transfers of capital by the AFN to the DI. 

The language of subsection (a) of 
I $ 312 is substantially broader than that 
I of subsection (b). Also, the specific trans¬ 
lations enumerated in subsection (a) as 

■ transfers of capital by a DI to an AFN 
Ido not purport to be all-inclusive; the 
■transactions listed in subsection (b), 

lowever, are the only transactions which 
I are considered transfers of capital by an 
I AFN to a DI. 

A transaction between a DI and an 
I AFN involving immediate cash payment 
Ifor goods sold or services rendered is not 
I a transfer of capital. However, if a DI 
ills goods on credit or renders services 
on account to an AFN, DI has made a 
ansfer of capital to the AFN, since DI’s 
| debt investment in the AFN is increased. 
Subsequent payment on account by the 
AFN is a transfer of capital by the AFN 
| to DI. since DI’s debt investment in the 
is thereby decreased. 

Aggregate transfers of capital by a DI 
» all AFNs in a scheduled area during 
| a year, less aggregate transfers of capital 
by such AFNs to the DI during the year, 
is the “net transfer of capital” by DI to 

■ the scheduled area during such year. 
I 'See § 313.) A DI electing to be governed 

by schedular allowables under § 504 will 
"eport net transfers of capital on a 
schedular basis. A DI electing to be gov¬ 
erned by the minimum allowable under 
| § 503 will report net transfer of capital 
on a worldwide basis. A DI electing to be 
governed by § 507 will report a net trans¬ 
fer of capital to Schedule A and a net 
transfer of capital to Schedules B and C 
combined. A DI’s net transfer of capital 
be a positive or negative amount; it 
1 will be a positive amount if the aggregate 
| 0[ transfers of capital by DI to AFNs 
exceeds the aggregate of transfers of 
apital by AFNs to DI. 

Particular transactions constituting 
isfers of capital during a year are 
m independently restricted under the 
regulations. A transfer of capital has 
significance only with respect to the com¬ 
putation, on an annual basis, of a DFs 
m 1 transfer of capital and direct 

investment. 

If proceeds of long-term foreign bor- 
®wing have been expended in making 
I ini t rs ca P ital bo AFNs prior to 
| rii rf 19 ?2, or allocated to positive 
Iwi. . mvestr nent, repayment of the 
I**>rlowing will be a transfer of capital 
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by the DI (see § 312(a) (7)). Positive 
direct investment attributable to such a 
transfer of capital may be authorized by 
§ 1002, provided the certification re¬ 
quirements of that section have been 
met. 

Since positive direct investment in 
Canada is generally authoiized without 
limitation as to amount (see §1102), 
transfers of capital by a DI to Canadian 
AFNs may be made in unlimited 
amounts without contravening the regu¬ 
lations. However, a transfer of funds or 
other property by a Canadian AFN to a 
non-Canadian AFN of the DI will, under 
certain circumstances, be treated as a 
transfer of capital by the Canadian AFN 
to the DI, and as a further transfer of 
capital by the DI to the non-Canadian 
AFN. (See § 505.) Furthermore, if an 
interest is acquired in a Canadian AFN 
from another AFN, the transfer of capi¬ 
tal is deemed to have been made by a 
DI to the latter AFN; and if a DI 
acquires a Canadian AFN from any for¬ 
eign national (other than another AFN), 
an appropriate portion of the transfer 
of capital by DI will be allocated among 
any non-Canadian second-tier AFNs 
owned by the Canadian AFN. 

The net transfer of capital by a DI 
to unincorporated AFNs in any sched¬ 
uled area during any period is computed 
in the manner set forth in § 313(b). 

Transfers of funds or other property 
between AFNs of a DI are governed by 
§ 505. In general, a transfer by one AFN 
to another AFN is treated as a transfer 
of capital by the transferor AFN to the 
DI, and a further transfer of capital in 
the same amount by the DI to the trans¬ 
feree AFN, provided that (a) at least 
one of the AFNs is an affiliate of the 
DI (i.e., the DI owns, alone or with other 
affiliates, a greater than 50 percent direct 
interest in the AFN) and (b) the trans¬ 
fer of funds or other property would be 
a transfer of capital under § 312(a) if 
actually made by the DI. (See § 505(a).) 
Extension of a trade credit for less than 
1 year by one AFN to another AFN in 
the ordinary course of business normally 
will not involve a transfer of capital, 
provided neither AFN is Canadian. 
(See §§ 505(b) and 1103(c).) 

§ B3I2-3 Valuation of transfers of cap¬ 
ital. 

The amount of transfer of capital is 
ordinarily determined in accordance 
with generally accepted U.S. accounting 
principles consistently applied by the DI 
in financial reports to stockholders. In no 
event, however, will the amount be less 
than the value of the transferred prop¬ 
erty at the time of the transfer as shown 
on the books and records of the trans¬ 
feror for financial reporting purposes. 
Thus, for example, if a transfer involves 
an export credit sale by a DI to an AFN, 
the amount of the transfer will ordi¬ 
narily be the intercompany billing price. 
If transfers of property are valued by a 
DI at amounts that differ materially 
from the Intercompany billing price or 
the export declaration value of the prop¬ 
erty (if applicable), the DI’s annual re¬ 
port including the transfers should 
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contain a note to such effect and an 
appropriate explanation of the basis 
therefor. 

A transfer of capital arising from re¬ 
payment of a foreign currency loan from 
a DI to an AFN or from an AFN to a DI 
must be reported in U.S. dollars at the 
rate of exchange prevailing at the time 
of repayment, regardless of intervening 
devaluation or revaluation of the foreign 
currency. Likewise, a transfer of capital 
arising from repayment by the DI of an 
AFN’s foreign currency borrowing pur¬ 
suant to the DI’s guarantee thereof, or 
a transfer of funds by the DI to the AFN 
to enable the latter to repay a foreign 
currency borrowing, will be reported in 
U.S. dollars at the rate of exchange pre¬ 
vailing at the time of repayment. On 
the other hand, a transfer of capital 
arising from repayment by a DI of its 
own foreign currency long-term foreign 
borrowing will be charged at the dollar 
equivalent on the date of the borrowing, 
regardless of intervening devaluation or 
revaluation of the foreign currency. The 
effect of currency revaluation or devalu¬ 
ation on proceeds of long-term foreign 
borrowing is discussed in § B324-13. 

§ 1*312— 1 Acquisition of interest in an 
AFN. 

Acquisition of an equity or profit in¬ 
terest in a foreign corporation, partner¬ 
ship or business venture (defined in 
§ 304) by a person within the United 
States (defined in § 322) will involve a 
transfer of capital by such person under 
§ 312(a)(1), or will be included in the 
calculation of the net transfer of capital 
to unincorporated AFNs under § 313(b), 
if; 

The person making the acquisition Is, at 
made is either a foreign national (defined 
in § 302), including the foreign corporation, 
partnership, or business venture In which 
the interest is acquired, or another person 
within the United States that is not, at the 
time of the acquisition, a DI in the foreign 
corporation, partnership, or business ven¬ 
ture; and 

The person making the acquisition is at 
the time of the acquisition, a DI in the for¬ 
eign corporation, partnership, or business 
venture, under §§ 305, 905(b)(1) (members 
of an associated group treated as separate 
DI's) or 906(b) (3) (owners of a DI electing 
to be treated themselves as DIs). or becomes 
a DI as a result of or in connection with 
the acquisition. 

If the acquisition is from a DI in the 
foreign corporation, partnership, or busi¬ 
ness venture, no transfer of capital is in¬ 
volved (§ 312(c) (1)). Also, under certain 
conditions, OFDI will specifically au¬ 
thorize positive direct investment attrib¬ 
utable to a transfer of capital arising 
from an acquisition of an interest in a 
foreign corporation from non-DIs within 
the United States. A specific authoriza¬ 
tion may likewise be granted, under 
certain conditions, for positive direct in¬ 
vestment attributable to creation of a 
DI-AFN relationship by acquisition of a 
foreign corporation’s assets in exchange 
for property (e.g., stock) of the new DI, 
where the foreign corporation is to be 
liquidated in a related transaction by 
distribution of the property received 
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(e.g., stock of the DI purchasing the as¬ 
sets) to persons within the United 
States. 

If acquisition of an equity interest 
involves a transfer of capital by the DI, 
the transfer of capital will generally be 
deemed to have been made to the AFN 
in which the interest is acquired. There 
are, however, two exceptions to this rule. 
First, if the interest is acquired from an¬ 
other AFN of the DI, the transfer of 
capital will be deemed to have been made 
to the selling AFN. Second, if fa) the in¬ 
terest is acquired from an unaffiliated 
foreign national after December 31,1967, 
(b) the AFN in which the interest is ac¬ 
quired first becomes an AFN as a result 
of the acquisition, and (c) such AFN 
has interests in other foreign corpora¬ 
tions, partnerships or business ventures 
that become separate AFNs of the DI as 
a result of the acquisition, the transfer of 
capital will be allocated among the sep¬ 
arate AFNs in a manner reasonably re¬ 
flecting the respective values of each di¬ 
rect and indirect interest acquired. As 
a general rule, an allocation based 
on the respective net asset values of the 
foreign corporations, partnerships, and 
business ventures involved will be ac¬ 
ceptable. In calculating such respective 
net asset values, there should be ex¬ 
cluded from liabilities all equity interests 
in and debt obligations of each AFN that 
are held by other AFNs of the DI, and 
there should be excluded from assets all 
equity interests in and debt obligations 
of other AFNs of the DI that are held 
by each AFN. 

Example 1. On June 1, 1969, a U.S. citizen 
and resident (X), who owns no voting stock 
In a foreign corporation, purchases 10 per¬ 
cent of the outstanding voting stock of a 
French corporation (C) from a citizen' and 
resident of the United Kingdom for $1 mil¬ 
lion cash. C has no subsidiaries or branches 
in Schedule A or B that would constitute 
separate AFNs under § 304. 

(a) Under the facts as presented. X has 
made a $1 million transfer of capital to O 
under 5 312(a)(1). 

(b) If X had purchased only 9 percent 
of the voting stock of C, no transfer of cap¬ 
ital would be involved unless or until (1) 
additional stock acquisitions give rise to a 
DI-AFN relationship or (11) OFDI determines 
that such relationship does, in fact, exist. 
(See §§ 305, 313(d) (2); see also § 304(b) (4).) 

(c) If X purchased only 9 percent of the 
voting stock of C, but X were a member of an 
affiliated, associated, or family group, and an¬ 
other member or members of the group 
owned or acquired an additional 1 percent 
or more of the voting stock of C, X’s acqui¬ 
sition would have Involved a transfer of 
capital. (See §§903-906.) 

(d) If X had purchased only 9 percent of 
the voting stock of C. but X acquired an ad¬ 
ditional 1 percent or more of the voting stock 
of C between June 2, 1969, and May 31, 1970, 
X’s net transfer of capital to Schedule C in 
1969 or 1970 (depending on when the addi¬ 
tional stock was acquired) would be In¬ 
creased by the $1 million expended in pur¬ 
chasing the 9-percent Interest on June 1, 
1969. (See § 313(d) (2).) 

(e) If X had purchased 10 percent of C’s 
outstanding preferred stock that has no vot¬ 
ing rights (other than contingent voting 
rights not presently exercisable), instead of 
10 percent of the voting stock, X would not 
have made a transfer of capital to C. (See 
§ 304(b) (2) (i).) 


(f) If X purchased 10 percent of the vot¬ 
ing stock of C and subsequently purchased 
nonvoting preferred stock of C for $1 mil¬ 
lion, purchase of the preferred stock would 
involve a $1 million transfer of capital to C. 
(See § 312(a)(1).) 

(g) If X purchased non voting preferred 
stock of C for $1 million and subsequently, 
within a 12-month period, purchased 10 per¬ 
cent of the voting stock of C. X’s net trans¬ 
fer of capital to Schedule C during the year 
when the voting stock was acquired would be 
increased by the $1 million expended in pur¬ 
chasing the preferred stock. (See § 313(d) 
( 2 ).) 

(h) If X had purchased C’s voting stock 
from its Panamanian AFN (P), instead of 
from the nonaffiliated United Kingdom resi¬ 
dent, the purchase would involve a transfer 
of capital to P, since acquisition of an equity 
interest in an AFN from another AFN of the 
acquiring DI is treated as a transfer of capital 
to the selling AFN. 

(i) If C had a wholly owned subsidiary in 
the United Kingdom (B) with net assets of 
$600,000, and a branch in Brazil (A) with net 
assets of $400,000 (calculated in accordance 
with § 313(b)), and C itself had net assets of 
$1 million (exclusive of debt and equity in¬ 
terests in B and A), X’s purchase of 10 per¬ 
cent of C’s voting stock from the United 
Kingdom resident for $1 million would in¬ 
volve a transfer of capital required to be al¬ 
located among A, B, and C. The $1 million 
transfer of capital made by X might be al¬ 
located $600,000 to C (i.e., 60 percent of $1 
million), $300,000 to B (i.e., 30 percent of $1 
million), and $200,000 to A (i.e., 20 percent 
of $1 million), or might be allocated among 
C. B, and A in any other manner fairly re¬ 
flecting the interests acquired in C, B, and A. 

(J) If C had a wholly owned subsidiary in 
the United Kingdom (B) with net assets of 
$600,000. and a branch in Brazil (A) with net 
assets of $400,000, and C itself had net assets 
of $1 million (exclusive of its interests in A 
and B), X’s purchase of 10 percent of C’s vot¬ 
ing stock from a Panamanian AFN (P) for 
$1 million would involve a $1 million trans¬ 
fer of capital to P, since no allocation among 
AFNs is made when the acquisition is from 
another AFN of the acquiring DI. 

(k) If X had inherited 10 percent of the 
outstanding voting stock of C or had re¬ 
ceived the stock as an inter vivos gift from 
a relative residing in the United Kingdom. 
X would not have made a transfer of capital, 
since he would not have transfered funds or 
other property in connection with the acqui¬ 
sition of the equity interest in C. 

(l) If X, after acquiring 10 percent of the 
outstanding voting stock of C, transfers 
equipment and machinery valued at $20,000 
to C in exchange for additional stock of C, 
X has made a $20,000 transfer of capital to 
C. (See 5 312(a)(1).) 

<i) Equity financing . A DI’s acquisi¬ 
tion of an AFN from an unaffliated for¬ 
eign national in exchange for stock of 
the DI invoves a transfer of capital to 
the AFN in the amount of the value of 
DI’s stock on the date of the acquisition. 
Deferral, in whole or in part, of a charge 
to DI*s allowables for positive direct in¬ 
vestment attributable to such transfer 
of capital may be specifically authorized 
by OFDI under certain circumstances 
and subject to certain conditions. (See 
§ B801.) 

<ii) Contingent consideration. In con¬ 
nection with a DI’s acquisition of an 
AFN (other than through equity financ¬ 
ing as described in (i) above), to the ex¬ 
tent a payment by the DI is subject to 
the occurrence of a bona fide future con¬ 
tingency, such payment will involve a 


transfer of capital at the time when it is I 
actually made. If the payment consists 
of stock or other property of the DI, the j 
amount of the transfer of capital will be 
the value of the stock or other property I 
at the time of the transfer. 

(ill) Unincorporated AFNs . Acquisi-J 
tion of an interest in an unincorporated [ 
AFN will be reflected as an increase in J 
DI’s share of the AFN’s aggregate net as-1 
sets, and will have significance under the I 
regulations only insofar as it contributes I 
to yearend positive net transfer of capi- j 
tal or positive direct investment. Acquisi-1 
tion of an interest in an incorporated! 
AFN will be reflected as a transfer of) 
capital under 5 312(a)(1); similarly, it] 
will have significance only insofar as a I 
positive net transfer of capital or positive I 
direct investment results. Although earn- 1 
ings and losses of incorporated AFNs are I 
reflected as reinvested earnings and not I 
in the determination of a DI’s net trans- r 
fer of capital, while earnings and losses! 
of unincorporated AFNs are taken into| 
account in determining a DI’s net trans¬ 
fer of capital, the disparity arising from ] 
this difference in treatment of incorpo- 1 
rated and unincorporated AFNs is mini- 1 
mized under the program, since direct! 
investment is the sum of the net trans- 1 
fer of capital plus reinvested earnings. | 

The following instances of similar or I 
identical treatment of unincorporated! 
and incorporated AFNs in transactions 
involving transfers of capital should be J 
noted; 

The same rules regarding valuation of the j 
interest acquired apply, whether the AFN is j 
unincorporated or incorporated. 

The same rule and exceptions thereto ftp- _ 
ply to determination of the AFN to which the | 
transfer of capital will be deemed made,™ 
whether the acquisition Is of an equity in¬ 
terest or of a profit interest. Normally, the j 
transfer of capital will be to the acquired! 
AFN. However, If the acquisition Is made | 
from another AFN, the transfer of capital I 
will be to the seUing AFN. Thus, DI’s acqui- J 
sltion of an unincorporated AFN from anj 
Incorporated AFN will be reflected as a trans- 1 
fer of capital to the incorporated AFN, and j 
not as an increase In the DI’s share of the! 
unincorporated AFN’s aggregate net assets. I 
Nevertheless, for future transactions the DI 1 
will be deemed to have the share in suchj 
AFN’s net assets as was acquired on the data r 
of acquisition. Also, if (l) the interest in the 
AFN is acquired after December 31, 1967, (li) L 
the interest is not acquired from another I 
AFN, (ill) the AFN in which the Interest is J 
acquired is not. at the time of acquisition, an r 
AFN of DI but becomes an AFN as a result j 
of or in connection with the acquisition, and L 
(iv) such AFN owns an interest or Interests ■ 
in other foreign entities that become sepa* I 
rate AFNs of DI as a result of or In connec-B 
tion with the acquisition, the transfer of r 
capital will be allocated among all of the* 
separate AFNs in a manner reasonably re- r 
fleeting the respective values of each direct j 
and indirect interest acquired. 

§B312—5 Acquisition of an AFN " debt | 
obligation. 

Acquisition by a DI of an AFN s debt j 
obligation, regardless of the nature oi 
the transaction or occurrence giving rise 
to the obligation (e.g., a loan or advance 
by the DI to an AFN on open account or 
otherwise), involves a transfer of capital i 
by the DI to the AFN in an amount equal 
to the amount of the obligation so 
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quired. If* however, a debt obligation of 
an AFN is acquired by a DI from another 
AFN, a transfer of capital will be deemed 
to have been made by the DI to the sell¬ 
ing AFN in an amount equal to the cost 
of the obligation to the selling AFN; any 
gain or loss realized by the selling AFN 
\oll be included in calculating earnings 
of that AFN for the period involved. The 
exemptions provided in § 312(c) (1) (re¬ 
lating to acquisitions from DIs) and 
5 312(c) (11) (relating to transfers of in¬ 
tangibles) are applicable to acquisitions 
of debt obligations as well as to acquisi¬ 
tion of equity interests. 


Example 2. The foregoing concepts are U- 
lustrated by the transactions considered be¬ 
low. In each instance, assume the DI has 
» 60-percent interest in a Mexican AFN (A). 

(a) DI lends a $500,000 against A’s 3-year 
note and advances an additional $500,000 
to A on open account. DI has made two 
1500,000 transfers of capital to A under 
1312(a)(1). Repayments of each Indebted¬ 
ness by A will involve transfers of capital 
from A to DI under 9 312(b)(3), In the 
amounts repaid. 

(b) DI sells merchandise to A for resale 
and bills A for $100,000 payable within 60 
days. DI has made a $100,000 transfer of capi¬ 
tal to A under 9 312(a) (1). A repays DI dur¬ 
ing the same reporting period. The transfer 
of capital under 9 312(b)(3) from A to DI 
will offset DI’s transfer of capital to A, and no 
net transfer of capital will result from the 
transactions. It should be recognized that 
the transfer of capital from DI to A in this 
Instance does not arise from the transfer of 
merchandise, but rather from the extension 
of credit involved in the transaction. If 
the total amount of credit outstanding in 
connection with the sale of merchandise by 
a DI to its AFNs increases during a year 
.commencing with 1972) and such credit has 
been extended on reasonable commercial 


terms, OFDI may issue a specific authoriza¬ 
tion for positive direct investment attributa¬ 
ble to such increase in outstanding credit 
(but not in excess of the increase in exports 

to AFNs in the year). 

(c) DI ships merchandise on consignment 
to A for resale. A is to pay DI $100,000 when 

the merchandise is sold. The shipment 
has the same effect under the regulations as 

* sale on credit, and involves a $100,000 
trausfer of capital by DI to A at the time 
of consignment. 

(d) DI renders management services to A. 
*5 a result of which A owes DI $10,000. DI 
has made a $10,000 transfer of capital to A 
under 5 312(a)(1). Repayment of the in¬ 
debtedness will be a transfer of capital from 
AtoDI under 9 312(b) (3). 

(e) DI licenses A to manufacture and sell 
certain products for a royalty of 5 percent of 
A » gross sales of such products. Any accrual 
of unpaid royalties will Involve a transfer of 
capital under 9 312(a)(1). 

(f) A foreign bank lends $100,000 to A 
against A’s 3-year note bearing interest at 
cue prevailing rate. DI’s acquisition of the 
note from the bank for $95,000 will involve 
10,0 000 transfer of capital by DI to A under 

* 31 2(a) (1). Repayment of the note by A will 
nroive a $100,000 transfer of capital bv A to 
01 under § 312(b) (3). 

A declares a dividend to DI that is not 
actually remitted on the date payable. DI 
acquired a debt obligation of A, and has 
a transfer of capital to A under 

* 2 .' a ) (*)• Actual payment of the dividend 
o,t a transfer of capital by A to DI under 
b Note for Purposes of calcu- 
rein vested earnings, however, the divl- 
it kU deemec * to have been paid on the date 

becomes payable. (See g 306(d) (2).) 


(h) Renewal of a loan from DI to A in a 
previous year will not involve a transfer of 
capital, since renewal is not deemed repay¬ 
ment of the old obligation or creation of a 
new obligation. However, accrual of unpaid 
interest on the loan will Involve a transfer 
of capital to A under 9 312(a)(1). Subse¬ 
quent payment of such accrued interest will 
be a transfer of capital by A to DI under 
5 312(b)(3). 

(I) DI sends A certain equipment to be 
repaired by A and returned to DI. No trans¬ 
fer of capital is involved. 

(J) Semi processed goods or raw materials 
are shipped by DI to A for processing or test¬ 
ing, and such goods or materials (title to 
which is retained by DI) will be returned to 
DI after processing or testing. No transfer of 
capital is involved. Payments by DI for the 
services rendered by A will not Involve trans¬ 
fers of capital, but may be reflected in earn¬ 
ings of A. 

• • • • • 

§ B3I2—10 DI’« satisfaction of ail AFN’s 
dchl obligation. 

Under § 312(a) (6), any payment by a 
DI to satisfy an obligation in respect of 
which an AFN is the primary obligor will 
involve a transfer of capital by the DI 
to the AFN. Thus, for example, payment 
by a DI of an AFN’s rent, salary ex¬ 
penses, advertising expenses, legal fees, 
auditing fees, or other expenses will in¬ 
volve transfers of capital to the AFN. 
Similarly, if a DI guarantees an obliga¬ 
tion owed by an AFN to another person, 
payment by the DI of any part of the 
principal amount of such obligation and 
payment of interest with respect thereto 
that has accrued prior to the AFN being 
relieved of or defaulting upon the obliga¬ 
tion, will involve a transfer of capital by 
the DI to the AFN. 

The making of a guarantee by a DI 
does not itself involve a transfer of capi¬ 
tal. (See 9 312(c)(7).) However, a DI's 
assumption of an AFN’s obligation in a 
transaction in which AFN is relieved of 
liability will involve a transfer of capital 
by the DI to the AFN, while subsequent 
payments of the obligation will not in¬ 
volve transfers of capital. Payment by 
a DI of interest on the obligation of an 
AFN after the DI has become primarily 
liable for the obligation does not involve 
a transfer of capital by the DI to the 
AFN. (See § 312(c)(8).) 

In addition to involving a transfer of 
capital, a DI’s assumption of an AFN’s 
obligation in a transaction in which the 
AFN is relieved of liability is deemed a 
borrowing by the DI from the former 
creditor of the AFN. Such borrowing by 
the DI may, depending on the facts and 
circumstances, qualify as long-term for¬ 
eign borrowing under 9 324(a). Special 
provisions of the regulations cover the 
assumption by a DI of an obligation in¬ 
curred by its OFS in connection with 
overseas borrowing (see § 1407). 

§B312—11 Repayment of a DI"#* long¬ 

term foreign borrowing. 

Repayment by a DI of a long-term 
foreign borrowing involves a transfer of 
capital by the DI under 9 312(a)(7), if 
proceeds of the borrowing were: 

Expended by the DI In making a transfer 
of capital during the period January 1, 1965 
through June 30, 1972; or 
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Allocated to a transfer of capital made by 
the DI during 1968; or 

Allocated to positive direct investment 
made during any year commencing with 1969. 

A transfer of capital under § 312(a) (7) 
is deemed to have been made to the 
scheduled area in which proceeds of the 
DI’s borrowing were expended (prior to 
the revocation of § 313(d) (1) on July 1. 
1972) or are allocated at the time of 
repayment. Positive direct investment 
attributable to a transfer of capital un¬ 
der § 312(a) (7) is generally authorized 
by 9 1002(a). subject to compliance by 
the DI with the certification require¬ 
ments of § 1002(b). (See § B324-11.) 

Repayment by an AFN of a DI’s long¬ 
term foreign borrowing is a transfer of 
capital by the DI under 9 312(a)(7) to 
the same extent and in the same manner 
as if the repayment had been made by 
the DI. Such repayment by an AFN also 
involves a transfer of capital by the 
AFN under 9 312(b)(6). If a portion of 
the proceeds of long-term foreign bor¬ 
rowing has been expended prior to July 1, 
1972, or allocated, while the remainder 
constitutes available proceeds, a partial 
repayment by an AFN of such long-term 
foreign borrowing shall be treated first as 
a reduction of available proceeds (until 
the available proceeds are reduced to 
zero) and then as a transfer of capital 
under 9 312(a) (7). See 9 B324-11. To the 
extent that any repayment by an AFN 
of a DI’s long-term foreign borrowing 
reduces available proceeds, the transfer 
of capital by the AFN under § 312(b) (6) 
will exceed the transfer of capital by the 
DI under 9 312(a)(7) involved in such 
repayment. 

It should be noted that the transfer 
of capital under § 312(b) (6) is from the 
scheduled area in which the AFN making 
the repayment is located, while the 
transfer of capital under 9 312(a)(7) is 
deemed to have been made to the sched¬ 
uled area(s) in which proceeds of the 
DI’s borrow’ing were expended or allo¬ 
cated at the time of the repayment. 
Tlius, if a DI made a long-term foreign 
borrowing of $5 million and expended 
$3 million of the proceeds in a loan to 
a Schedule C AFN. a $4 million repay¬ 
ment of such borrowing by a Schedule A 
AFN would reduce available proceeds 
from $2 million to zero and would involve 
two transfers of capital: a transfer of 
capital in the amount of $4 million from 
Schedule A under 9 312(b)(6), and a 
transfer of capital in the amount of $2 
million to Schedule C under § 312(a) (7). 

§ B312—12 Lease of proprelv bv a DI to 
an AFN. 

Under § 312(a) (8>, a lease of property 
by a DI to an AFN is considered a trans¬ 
fer of capital to the AFN if the property 
has a useful life at the time of the lease 
of 1 year or more, and is not required or 
expected to be returned to the DI in less 
than 1 year. This rule recognizes that 
long-term leases are substantially simi¬ 
lar in economic effect to outright trans¬ 
fers. Accordingly, such long-term leases 
of property by a DI to an AFN will be 
considered transfers of capital (in the 
amount of the market value of the 
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property at the time of lease), without 
regard to the nature or expected use of 
the property, while a transfer of capital 
from the AFN to the DI will be recog¬ 
nized under § 312(b) when the property 
is returned to the DI in the amount of 
the market value of the property at such 
time. 

Payment of current rentals under such 
a long-term lease will not be considered 
a transfer of capital by the AFN to the 
DI (§ 312(c)(9)), since rental payments 
are deducted in calculating the AFN’s 
earnings. 

A sublease by a DI to an AFN of prop¬ 
erty that was leased by the DI from an 
unaffiliated foreign national involves a 
transfer of capital only to the extent that 
the annual rental paid by the AFN to the 
DI is less than that paid by the DI to 
the lessor. See § B312-12, Example 4. On 
the other hand, a sublease to an AFN 
of property leased by the DI from a U.S. 
person is treated in the same manner as 
a least by the DI to its AFN, i.e., the sub¬ 
lease is treated as a transfer of capital to 
the AFN (in the amount of the market 
value of the property at the time of the 
sublease) if the property has a useful 
life at the time of the sublease of 1 year 
or more and is not required or expected 
to be returned to the DI in less than 1 
year. 

Example 3. DI leases machinery and equip¬ 
ment to an incorporated AFN (X) for a 10- 
year term for a rental of $1,000 per year. The 
machinery and equipment have an aggregate 
value of $12,000 at the time the lease is made. 
At the end of 10 years, the machinery and 
equipment will be returned to DI, at which 
time it will have a value of $2,000. DI has 
made a $12,000 transfer of capital to X at the 
time of the lease and X will make a $2,000 
transfer of capital to DI when the property la 
returned. The $1,000 annual rental payments 
will not constitute transfers of capital from 
X to DI. 

Example 4. On January 1. 1970, DI leases 
an omce building in Germany from an un- 
afflliated foreign national for a term of 5 
years at an annual rental of $30,000. On the 
same date DI subleases the property to Its 
German AFN (C) for the same term at an 
annual rental of $20,000. DI has made a 
transfer of capital to C of $10,000 for 1970. 
DI will be charged with a transfer of capital 
in the same amount for each remaining year 
of the sublease. 

The treatment of leases or subleases 
between AFN’s is illustrated in § B505-5. 

§ B312—13 Inducements for loans to a 
DI or to an AFN. 

Under § 312(a) <9>, a DI’s pledge, hy¬ 
pothecation. or transfer of foreign bal¬ 
ances (defined in 5 203(a)(1)), or of 
equity securities of a foreign corpora¬ 
tion (other than equity securities of an 
AFN), will involve a transfer of capital 
by the DI if the pledge, hypothecation 
or transfer is made to or with a foreign 
national in connection with a loan to an 
AFN or a loan to the DI that qualifies as 
long-term foreign borrowing and the 
proceeds of which are invested in an 
AFN. The amount of the transfer of 
capital for purposes of § 312(a) (9) is the 
lesser of (a) the value of the foreign 
balances or equity securities or (b) the 
amount borrowed by or invested in the 
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AFN. The transfer of capital occurs as of 
the date the funds are borrowed by or 
invested in the AFN. 

For purposes of § 312(a)(9), proceeds 
of long-term foreign borrowing are 
deemed invested in an AFN if such pro¬ 
ceeds were expended in making a trans¬ 
fer of capital to such AFN prior to July 1, 
1972, or are allocated to positive direct 
investment in any one or more scheduled 
areas. 

A pledge or hypothecation constitut¬ 
ing a transfer of capital under § 312(a) 
(9) will, upon release, be considered a 
transfer of capital to the DI under § 312 
(b) in the amount of the DI's initial 
transfer of capital. If, on the other 
hand, the property pledged or hypothe¬ 
cated is not released but is applied to 
payment of the secured indebtedness, no 
additional transfer of capital by the DI 
will result therefrom. 

Example 5. DI deposits $1 million (cash 
or securities) with a foreign bank as an 
inducement (or collateral) for an $800,000 
loan by the bank to an AFN (X). The deposit 
is an $800,000 transfer of capital by DI to 
X. If cash was deposited, only the $200,000 
excess over the amount of the loan would 
constitute a liquid foreign balance (see 
§ B203-4). The result would be the same If 
the deposit were made as collateral for an 
$800,000 long-term borrowing by DI from the 
foreign bank and the proceeds of the borrow¬ 
ing were allocated by the DI under § 306(e). 
No transfer of capital under 5 312(a)(9) 
would be Involved if the pledge or deposit 
were made as collateral for a short-term 
borrowing by DI. 

Example 6. In September 1970, DI pledges 
$1 million of equity securities of a foreign 
corporation with a foreign bank as collateral 
for a $1 million long-term foreign borrowing 
by DI from such bank. For the year 1970, DI 
allocates $400,000 of the proceeds of such 
borrowing to positive direct Investment in 
Schedule C and $300,000 to Schedule B un¬ 
der §306(e). DI repatriates the proceeds 
as of yearend in accordance with 5 306(e). 
Under 5 312(a)(9). DI has made a transfer 
of capital of $400,000 to Schedule C and $300.- 
000 to Schedule B. When the pledge is with¬ 
drawn, DI will report a negative transfer of 
capital from Schedule C of $400,000 and from 
Schedule B of $300,000. When DI repays the 
borrowing, there will be transfers of capital 
bf $400,000 to Schedule C and $300,000 to 
Schedule B. 

Example 7. DI deposits $1 million with the 
home office of a domestic bank, as security 
for a $1 million loan by a foreign branch 
of the bank to an AFN (X). The deposit is 
not a transfer of capital, since it was not 
placed with a foreign national, but does 
constitute a guarantee by DI of X’s borrow¬ 
ing. See 5 B1001-3. (In this connection, 
positive direct investment attributable to a 
subsequent transfer of capital pursuant to 
DI's guarantee (under 5 312(a)(6)) will be 
authorized by 5 1002(a) (6), provided DI has 
oomplled with the certification requirements 
of 5 1002(b).) 

Example 8. DI pledges equity securities of 
U.S. corporations, together with equity se¬ 
curities of an AFN. with a foreign bank as 
collateral for a loan by the bank to another 
AFN (X) or, alternatively, as collateral for 
a long-term borrowing by DI from the for¬ 
eign bank. The pledge, is not a transfer of 
capital In either instance, since the secu¬ 
rities pledged are not those of an unaffiliated 
foreign national. (However, the pledge of 
securities as collateral for the loan to X 
would be considered a guarantee by DI of 
X's obligation.) 


Example 9. DI deposits $1 million with a 
foreign bank pursuant to an arrangement 
whereby the bank lends $1 million" to an 
AFN (X). The deposit constitutes a $i mil- 1 
lion transfer of capital by DI to X, whether 
or not the bank has a legal right to resort I 
to the deposit should there be default by X. 
However, if DI’s deposit was a deposit m’the I 
ordinary course of business, there would be I 
no transfer of capital, in the absence of an 
agreement that the funds would stay on de¬ 
posit while the loan was outstanding. p fctl d 
the funds on deposit would constitute a 
liquid foreign balance. 

An AFN’s pledge, hypothecation or 
transfer of foreign balances or equity 
securities of a foreign corporation (other 
than securities of an AFN) in connection 
with a loan by a foreign national to 
another AFN of the same DI will involve 
a transfer of capital to the DI by the 
AFN making the pledge, hypothecation I 
or transfer and a transfer of capital by 
the DI to the AFN receiving the loan, 
if either AFN is an affiliate of the DI. 
See § 505. The amount of both trails-] 
fers of capital will be the lesser of 
(a) the value of the foreign balances or 
equity securities or (b) the amount bor¬ 
rowed by the second AFN. Thus, if DI’s I 
wholly-owned AFN in Scheduled Area C 
pledges $800,000 with a foreign bank to ] 
secure a borrowing in the amount of $1 
million by an AFN of the DI located in I 
Schedule Area A. the pledge will involve 1 
a transfer of capital from Scheduled Area 
C to the DI in the amount of $800,000 
and from the DI to Scheduled Area A in j 
the same amount. 


§ 15312—1.3 Transfers of capital 1» an 
AFN to a DI. 

The provisions of § 312(b), relating to 
transfers of capital by an AFN to a DI, 
are roughly parallel to the provisions of j 
$ 312(a)(l)-(6), relating to transfers! 
from a DI to an AFN. Thus, with certain 
exceptions, any transaction that would 1 
involve a transfer of capital by a DI 
to an AFN under subparagraphs <1) 
through (6) of 5 312(a) will involve a 
transfer of capital by the AFN to the DI 
under § 312(b) if the position of the par¬ 
ties is reversed (e.g., the AFN, rather 
than the DI, is the lender). Paragraph 
(c) of 5 312, however, describes several 
transactions which do not constitute j 
transfers of capital under paragraph (a) I 
or (b) notwithstanding the provisions of 
the latter paragraphs. Paragraph (c)| 
(and 5B312-18 of this bulletin dealing 
with paragraph (c)) should therefore be 
consulted in connection with each trans* I 
action described in paragraph (b). The 1 
following points deserve specific mention. 

fi) Acquisition by AFN of interest in 
DI. Under § 312(a) (1). acquisition of an 
equity or debt interest in an AFN win 
ordinarily involve a transfer of capital 
by the DI, regardless of the identity of 
the person from whom the interest is ac¬ 
quired; the only exception is an acquisi¬ 
tion from another DI. Under 5 312 (b), j 
however, acquisition by an AFN of an 
equity or debt interest in a DI involves a 
transfer of capital by the AFN only u 
the person from whom the interest is ac¬ 
quired is the DI itself (5 312(c) <3>M 
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Thus, for example, if an AFN lends 
$100,000 to a DI, a $100,000 transfer of 
capital from the AFN to the DI is in¬ 
volved under 5 312(b)(1). If the loan 
were made to the DI by a bank and the 
AFN subsequently acquired the debt ob¬ 
ligation, no transfer of capital to the DI 
would be involved; however, satisfaction 
of the obligation by the DI would involve 
a $100,000 transfer of capital to the AFN 
under 5 312(a)(3). 

<ii) Export-related credit. In accord¬ 
ance with revision of the Federal Re¬ 
serve Foreign Credit Restraint Program 
(“FRFCRP'') guidelines, certain export- 
related transfers of funds by financial 
institutions subject to the FRFCRP 
rU.S. financial institutions”) are not 
charged against the FRFCRP ceilings of 
such institutions. Where such a non- 
chargeable transfer of funds or other 
proi>erty is made directly or indirectly 
to a DI or an AFN in connection with a 
transaction that would otherwise be a 
transfer of capital from the AFN to the 
DI, § 312(c) (4) or 5 312(c) (12) generally 
will operate to defer recognition of the 
transfer of capital until the debt obliga¬ 
tion acquired by the U.S. financial insti¬ 
tution in connection with the trans¬ 
action is repaid. (See 5B312-18(iv) and 
§ B312-18(xii).) 

(iii ) Accounts receivable. If an AFN 
transfers accounts receivable, notes or 
other debt obligations of an unaffiliated 
person in exchange for the debt obliga¬ 
tion of the DI or in satisfaction of a debt 
obligation of the AFN held by the DI, 
a transfer of capital to the DI will not 
be recognized under § 312(b) (3) until the 
debt obligations are paid by the unaffili¬ 
ated person to the DI or are sold 
by the DI to an unaffiliated foreign 
national (or sold to a domestic bank 
or nonbank financial institution subject 
to the FRFCRP but only to the extent of 
the charge made against the ceiling of 
such institution under the FRFCRP). 
(See also 5 312(c) (12) and § B312-18 
(xii).) 

<iv) Disposition by DI of interest in 
AFN. Disposition by an AFN of an equity 
or debt interest in a DI involves a 
transfer of capital by the DI under 
5 312(a)(5) if the selling AFN is an 
"affiliate” (defined in 5 903(a)), or if 
the transferee is the DI or another AFN 
that is an affiliate of the DI. Under 
5 312(b) (5). however, disposition by a DI 
of an equity or debt interest in an AFN 
involves a transfer of capital to the DI 
only if the transferee is either (a) a for¬ 
eign national or (b) a financial insti¬ 
tution <bank or nonbank financial in¬ 
stitution) subject to the Federal Re¬ 
serve Foreign Credit Restarint Program 
(FRFCRP) and the transfer is charged 
against the ceiling of such financial insti¬ 
tution under the FRFCRP (§ 312(c) (4)). 
'Where the transferee is a foreign na¬ 
tional, however, no transfer of capital is 
^cognized if a domestic bank or other 
financial institution, without charging its 
<*Uing under the FRFCRP, transfers 
fluids or other property to such foreign 
n ational in connection with its acquisi¬ 
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tion of the debt obligation of an AFN. 
(See 55 312(c)(4)(b), 312(c) (12) and 
B312-18(xii).) 

When a DI disposes of a debt or equity 
interest in an AFN to a foreign national 
(under circumstances constituting a 
transfer of capital to the DI under 
5 312(b)(5)), the transfer of capital to 
the DI is the full value of consideration 
received therefor, whether the trans¬ 
action results in a gain or a loss to the 
DI. When the DI disposes of a debt or 
equity interest in an AFN to a financial 
institution subject to the FRFCRP, the 
transfer of capital is the amount charged 
against the FRFCRP ceiling of such 
institution. 

Thus, if a DI lends $100,000 to an AFN 
(resulting in a $100,000 transfer of cap¬ 
ital to the AFN) and discounts the 
AFNs note for $98,000 with a U.S. finan¬ 
cial institution, a $98,000 transfer of 
capital by the AFN to the DI will result 
if the financial institution is subject to 
the FRFCRP and the amount transferred 
is charged against the financial institu¬ 
tion’s ceiling under the FRFCRP. 

If the DIs disposition of the obliga¬ 
tion of an AFN does not involve a trans¬ 
fer of capital under § 312(b) (5) because 
of the operation of § 312(c) (4), satisfac¬ 
tion of the obligation by the AFN will 
involve a transfer of capital to the DI. 
Thus, if the DI exports goods on credit 
to an AFN and sells the resulting AFN 
debt obligation, with or without recourse, 
to a financial institution subject to the 
FRFCRP which does not charge its ceil¬ 
ing under such program, no transfer of 
capital is recognized under 5 312(b)(5) 
with respect to the sale of the debt 
obligation until the AFN repays the debt 
obligation to the financial institution. 
To determine whether 5 312(c)(4) is 
applicable to a transfer of an AFN debt 
obligation to a U.S. financial institution, 
the DI should inquire whether such insti¬ 
tution incurs a charge under its FRFCRP 
ceiling with respect to such transfer, and 
the result of such inquiry should be re¬ 
tained in the books and records of the 
DI. See 5 B312-18(iv) and see also 
5 312(c) (12) and § B312-18(xii). 

A transfer of capital under 5 312(b) 
(5) will generally be deemed to have been 
made to the DI by the AFN that issued 
the debt or equity interest disposed of. 
There are, however, two exceptions to 
this rule. First, if the debt or equity in¬ 
terest in an AFN is sold by a DI to an¬ 
other AFN, the transfer of capital is 
deemed to have been made to the DI 
by the latter AFN. Second, if an equity 
interest in an AFN is both acquired from 
and sold to unaffiliated foreign nationals 
after December 31, 1967, and at the time 
of the disposition the AFN involved has 
subsidiaries or branches in other sched¬ 
uled areas that are separate AFNs under 
§ 304, the transfer of capital to the DI 
should be allocated among all such AFNs 
in a manner fairly reflecting the respec¬ 
tive values of all direct and indirect in¬ 
terests in the AFNs disposed of. See 
§ B312—4. 

Sale of an AFN to an unaffiliated for¬ 
eign national during a year does not af¬ 
fect any transfers of capital between the 
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DI and the AFN preceding the date of 
disposition. Thus, if a DI makes a $1 
million transfer of capital to an AFN in 
the beginning of the year and in Decem¬ 
ber sells all equity interest in the AFN to 
an unafliliated foreign national for 
$900,000 in cash, the DI has made a posi¬ 
tive net transfer of capital of $100,000 to 
the scheduled area of the AFN (assum¬ 
ing no other relevant transactions dur¬ 
ing such year). 

(v) Breach of warranty. Payments to 
a DI resulting from breach of warranty 
or representations made by an unaffili¬ 
ated foreign national seller in connection 
with the acquisition by the DI of ari 
AFN are deemed to involve transfers of 
capital by the AFN to the DI. 

(vi) Prior-year treatment. Under cer¬ 
tain circumstances, a DI may be per¬ 
mitted to treat as repaid during 1972 
any debt obligation or other credit of 
an AFN that is outstanding on Decem¬ 
ber 31, 1972 and is in fact repaid by the 
AFN to the DI during January or Febru¬ 
ary 1973. See §5 313(e) and B313-8. 

* * • ♦ • 

§ B312—17 Triangular and parallel 
financing. 

Triangular loan arrangements are gen¬ 
erally those in which a loan by a DI to 
an unaffiliated foreign national is the 
basis for, or is otherwise associated with, 
a loan by such foreign national to an 
AFN. Parallel loan arrangements are 
generally those in which a loan by a DI 
to a U.S. subsidiary of an unaffiliated 
foreign national is the basis for, or is 
otherwise associated with, a loan by such 
foreign national to an AFN. 

As stated in the instructions for spe¬ 
cific authorizations issued June 16, 1972, 
each such type of arrangement will gen¬ 
erally give rise to a transfer of capital 
by the DI to the AFN at the time and in 
the principal amount of the foreign loan 
to the AFN. However, such instructions 
indicate that relief will be available, sub¬ 
ject to certain conditions, in the form of 
a specific authorization to exclude the 
current charge against allowable result¬ 
ing from such transfer of capital. See 
also Revenue Ruling 72-299, 1972 Int. 
Rev. Bull. No. 24, at p. 12, pertaining to 
exclusion from Interest Equalization Tax 
based upon the direct investment excep¬ 
tion. 

§ B312—18 Certain transaction* not in. 
volving a transfer of capital; 
§ 312(c). 

Section 312(c) sets forth particular 
transactions not deemed to involve 
transfers of capital although technically 
encompassed by the language of 5 312 
(a) or (b). 

<i) Under § 312(c) (1), acquisition by a 
DI of a debt or equity interest in an AFN 
(as described in 5 312(a) (1)) will not be 
deemed to involve a transfer of capital if 
the acquisition is made from another DI. 
The selling party must be a DI at the 
time of the sale, but may cease to be a 
DI as a result of the transaction. Under 
certain conditions. OFDI may specifi¬ 
cally authorize positive direct investment 
attributable to acquisition by a DI of an 
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interest in an AFN from a person within 
the United States that is not a DI (i.e., a 
person holding less than 10-percent 
interest in the foreign national). See 
§ B312-4. 

The transfer of an interest in an AFN 
by one DI to another DI may occur (i) 
in connection with the acquisition of 
such interest by one DI from the other 
DI, or (ii) in connection with some form 
of combination of two or more DIs. The 
acquisition of an interest in an AFN by 
one DI from another DI is treated under 
§ 312(c) (1) (i); the combination of two 
of more DIs is treated under § 312(c) (1) 
(ii). Neither the acquisition nor the com¬ 
bination involves a transfer of capital, 
although the reporting requirement will 
vary depending upon the type of trans¬ 
action between DIs. 

When a DI acquires an equity interest 
in an AFN from another DI, there is no 
transfer of capital by either of the DIs. 
and the filing of Forms FDI-107 (for¬ 
merly revised Forms FDI-101 and FDI- 
102F for the preceding year) by the.ac¬ 
quiring and divesting DIs is required 
only if the DIs determine to transfer 
base period direct investment and prior 
years' annual earnings corresponding to 
the interest in the AFN being trans¬ 
ferred. A condition for the transfer of 
such historical investment experience 
from the divesting to the acquiring DI 
is that all direct investment in the year 
of acquisition that corresponds to the 
interest transferred is deemed to have 
been made by the acquiring DI. 

Form FDI-107 is a short form and 
contains the entries that are necessary 
to transfer historical investment experi¬ 
ence and related allowables that may be 
available to the DIs under §§ 504 and 
506. It should be used in connection with 
§ 312(c) (1) (i) acquisitions occuring on 
or after June 1,1971. 

If historical investment experience 
corresponding to the interest transferred 
is to be transferred from the divesting to 
the acquiring DI, Form FDI-107 must 
be filed by each DI on or before the end 
of the month following the close of the 
calendar quarter during which the trans¬ 
fer occurred. Whether or not Forms FDI- 
107 are filed, the acquiring and divesting 
DIs are required to report the change in 
ownership interest in an AFN on Supple¬ 
ment B to the next Form FDI-102 or 
FDI-102F filed by each DI. 

As set forth in § 312(c) (1) (i), the re¬ 
sult of filing Forms FDI-107 is that di¬ 
rect investment in the base period and 
the entire year of the acquisition which 
corresponds to the interest transferred 
is deemed to have been made by the 
acquiring DI, and annual earnings in 
the preceding year which correspond to 
the interest transferred are attributed to 
the acquiring DI. Deeming the direct 
investment in the base period to have 
been made by the acquiring DI effec¬ 
tively transfers, along with the interest 
in the AFN, the amount of historical al¬ 
lowable (§ 504(a)) that is based on such 
interest. Similarly, attributing annual 
earnings during the preceding year to 
the acquiring DI effectively transfers. 
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along with the interest in the AFN, the 
amount of earnings allowable (§ 504(b)) 
and possible adjustment to historical al¬ 
lowable (§ 504(c)) that are based on 
such interest. In addition, the attribution 
to the acquiring DI of annual earnings 
in 1966 and 1967 corresponding to the 
interest transferred will affect the calcu¬ 
lation of incremental earnings allow¬ 
ables (§ 506) that may be available to 
the acquiring and divesting DIs. 

The filing of Form FDI-107 in the case 
of an acquisition of an interest in an 
AFN by one DI from another DI does not 
affect the following calculations: the 
amount of liquid foreign balances that 
may be held by either DI (§ 203(c)); 
carryforward and Schedule C reinvest¬ 
ment allowables (5 504(d), (e) and (f). 

In determining the amount of direct 
investment that corresponds to an equity 
interest in an AFN that is acquired by a 
DI from another DI, no deduction (under 
§ 203(d) (2) or (3), § 306(e)(1), or 

§ 313(d) (1)) for expenditure of proceeds 
of long-term foreign borrowing during 
the base period, or expenditure (prior to 
July 1, 1972) or allocation of such pro¬ 
ceeds during the year of transfer, shall 
be made unless the acquiring DI assumes 
the obligation to repay the borrowing. If 
the acquiring DI does assume such ob¬ 
ligation, the deduction in computing 
direct investment is limited to the 
amount assumed by the acquiring DI, 
and the subsequent repayment of the 
borrowing will involve a transfer of capi¬ 
tal under § 312(a) (7) by the acquiring 
DI. It should be noted that the repay¬ 
ment of borrowing after the obligation 
is assumed by an acquiring DI will in¬ 
volve a transfer of capital by such DI 
under § 312(a) (7), whether or not Forms 
FDI-107 are filed, to the extent that de¬ 
ductions w r cre made during any period 
by the divesting DI in respect of such 
borrowing. 

If an acquiring DI assumes an obliga¬ 
tion to repay long-term foreign borrow¬ 
ing in connection with its acquisition of 
an interest in an AFN from another DI, 
the borrowing is not deemed to have been 
repaid but the acquiring DI must file a 
certificate on Form FDI-106 in order 
for positive direct investment resulting 
from the subsequent payment of the ob¬ 
ligation being assumed to be authorized 
under § 1002(a). Such certificate should 
be filed with OFDI on or before the end 
of the month following the close of the 
calendar quarter during which the ac¬ 
quisition took place (together with Form 
FDI-107 if such form is filed) and should 
identify the original certificate being re¬ 
placed and indicate that it is being filed 
in connection with a § 312(c) (1) trans¬ 
action. The information in Items II 
through V of Form FDI-106 filed by the 
acquiring DI. including the date of the 
borrowing, will presumably remain the 
same as on the original certificate. In 
Item VI. the acquiring DI should certify 
on the basis of its own position with re¬ 
spect to the regulations and allowables 
thereunder. 

When Forms FDI-107 have been filed 
by the acquiring and divesting DIs in 


connection with the transfer between 
them of an equity interest in an AFN. 
dividends that correspond to the interest 
that was transferred are reported as 
follows: Such dividends that were paid 
to the divesting DI during the base pe¬ 
riod are reported by the acquiring DI on 
Form FDI-107 in accordance with the 
manner in which the divesting DI 
elected to report dividends. Such divi¬ 
dends that were paid during the first 
60 days of the year of transfer to a 
divesting DI which made the 60-day 
dividend election are reported by the 
divesting DI on Form FDI-102F for the 
preceding year. Such dividends that 
were paid during the first 60 days of the 
year of transfer to a divesting DI which 
did not make the 60-day dividend elec¬ 
tion are reported by the acquiring DI as 
having been paid during the year of 
transfer, whether or not the acquiring 
DI made the 60-day dividend election. 
Such dividends that were paid to the 
divesting DI after the first 60 days of 
the year of transfer are reported for such 
year by the acquiring DI. Such dividends 
that w-ere paid to the acquiring DI dur¬ 
ing the year of transfer are reported by 
the acquiring DI in accordance with the 
manner in which the acquiring DI elected 
to report dividends. 

If Forms FDI-107 are not filed within 
the prescribed period by both DIs in con¬ 
nection with the acquisition of an equity 
interest in an AFN by one DI from an¬ 
other DI, such acquisition will still not 
involve a transfer of capital and there 
will be no transfer of historical invest¬ 
ment experience corresponding to the 
interest transferred. Earnings of the 
AFN during the year of transfer that 
correspond to the interest transferred 
should be prorated between the DIs on 
the basis of the fraction of the year dur¬ 
ing which the interest was held by each 
DI. Dividends are reported by the DI to 
which they were paid by the AFN in 
accordance with the manner in which 
such DI has elected to report dividends. 
Each DI should report the net transfer 
of capital that was actually made by it to 
the AFN during the year of transfer. 

Prior specific authorizations issued to 
acquiring and divesting DIs will continue 
to be applicable except in cases where a 
§ 312(c) (1) (i) transaction affects the 
amount of a specific authorization as the 
result of a change in a DI’s Subpart E 
allowables. In such instances, OFDI 
should be consulted as to the continuing 
applicability of the specific authorization. 

When tw f o or more DIs combine by 
merger, consolidation, reorganization or 
otherwise, no transfer of capital is in¬ 
volved and the surviving DI is required 
to file Form FDI-107 on or before the 
end of the month following the close of 
the calendar quarter during which the 
combination occurs. In the following dis¬ 
cussion, DIs that combine are referred 
to as “merging DIs", and a DI that re¬ 
sults from a combination is referred to 
as the “surviving DI". 

On Form FDI-107. the surviving DI 
shall report the aggregate amount of 
direct investment made by the merging 
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DI’s during the base period, the aggregate 
amount of annual earnings attributed to 
the merging DIs during 1966, 1967, and 
the year preceding the year in which the 
combination occurs, and the amount of 
liquid foreign balances held by the merg¬ 
ing DIs during 1965, 1966, and 1967. 
Historical earnings and incremental 
earnings allowables that are available to 
the surviving DI, and the amount of 
liquid foreign balances that may be held 
at the end of any month by the surviv¬ 
ing DI, will be based on the aggregate 
figures reported on Form FDI-107. In 
addition, carryforward and Schedule C 
reinvestment allowables that would have 
been authorized under § 504 (d). te) and 
if) to the merging DIs during the year 
in which the combination occurs will be 
authorized to the surviving DI if it elects 
§ 504 allowables. 

A borrowing made by merging DI and 
assumed by the surviving DI is not con¬ 
sidered to have been repaid as a result 
of the combination. A new certificate on 
Form FDI-106 with respect to long-term 
foreign borrowing or overseas borrowing 
is not required to be filed by the surviving 
DI in order for positive direct investment 
resulting from repaiyment to be author¬ 
ized under § 1002(a). The repayment by 
the surviving DI of a borrowing in con¬ 
nection with which deductions were made 
by the merging DIs (under f 203(d) (2) 
or (3), § 306(e)(1) or 5 313(d)(1) ) will 
involve transfers of capital under § 312 
(a)(7) as though such deductions had 
been made by the surviving DI. Repay¬ 
ment charges incurred under § 1003 by 
the merging DIs are deemed to have been 
incurred by the surviving DI, and cor¬ 
responding reductions in the allowables 
of the merging DIs that would have been 
made in the year in which the combina¬ 
tion occurs shall instead be made in the 
allowables of the surviving DI. Transfers 
of capital that would have been recog¬ 
nized by the merging DIs in the year in 
which the combination occurs as the re¬ 
sult of conversions in the preceding year 
shall be recognized and included in cal¬ 
culating direct investment by the sur¬ 
viving DI. 

Dividends paid by AFNs to merging 
DIs during the base period are reported 
by the surviving DI on Form FDI-107 in 
accordance with the manner in which the 
respective DIs which received such divi¬ 
dends elected to report them. Dividends 
paid during the first 60 days of the year 
in which the combination occurs by an 
AFN to a merging DI that made the 60- 
day dividend election are reported by 
such merging DI on Form FDI-102F for 
♦•he preceding year. Dividends paid dur¬ 
ing the first 60 days of the year in which 
the combination occurs by an AFN to a 
tnerging DI that did not make the 60- 
day dividend election, and all dividends 
Paid by AFNs to merging DIs after the 
nrst 60 days of such year, are reported for 
such year by the surviving DI, whether 
or not the surviving DI is deemed to have 
m ^ e tlle 60 "day dividend election. 

Dividends paid by an AFN to the sur¬ 
viving DI during the first 60 days of the 
>car in which the combination occurs 


are reported for the preceding year by 
the merging DI in respect of whose 
former interest such dividends were paid, 
provided such merging DI made the 60- 
day dividend election. All dividends paid 
to the surviving DI by AFNs during the 
first 60 days of the year in which the 
combination occurs in respect of former 
interests of a merging DI which did not 
make the 60-day dividend election, and 
all dividends paid by AFNs to the sur¬ 
viving DI after the first 60 days of such 
year, are reported for such year by the 
surviving DI, whether or not the surviv¬ 
ing DI is deemed to have made the 60- 
day dividend election. 

The surviving DI shall be deemed to 
have elected to report dividends in the 
manner that was elected, and (for the 
year preceding the year during which 
the combination occurred) to have made 
the election of allowables under § 502(a) 
that w r as made (for such preceding year), 
by the merging DI which has made the 
largest amount of aggregate positive 
direct investment since the effective date 
of the program (January 1, 1968). Such 
deemed election of allowables shall be 
binding on the surviving DI in the year 
in which the combination occurs and 
thereafter to the extent provided under 
§ 502 (b), (c) and (d). For the purposes 
of this paragraph, aggregate positive di¬ 
rect investment shall be calculated by 
adding net transfers of capital plus rein¬ 
vested earnings of incorporated AFNs, 
without deductions for the expenditure 
or allocation of proceeds of long-term 
foreign borrowing. 

OFDI should be consulted as to the 
applicability of any outstanding specific 
authorizations (and conditions thereto) 
that were issued to merging DIs prior to 
the combination. Also, DIs are advised 
that violations of the regulations by 
merging DIs will ordinarily be treated 
by OFDI as having been committed by 
the surviving DI, and compliance reme¬ 
dies that have been imposed but not sat¬ 
isfied when a combination occurs will 
be invoked against the surviving DI. 

If a DI acquires a debt obligation of an 
AFN from another DI in the same AFN, 
no transfer of capital is involved and no 
transfer of historical investment experi¬ 
ence between the DIs may be made. 

(ii) Pursuant to 5 312(c)(2), disposi¬ 
tion of an equity or debt interest in a DI 
by an AFN involves a transfer of capital 
by the DI to the AFN under § 312(a) (5) 
only if (a) the interest is sold back to 
the DI. or (b) the selling AFN is an affili¬ 
ate of the DI, or (c) the interest is sold 
to another AFN that is an affiliate of 
the DI. 

(iii) Pursuant to § 312(c) (3), acquisi¬ 
tion by an AFN of an equity or debt 
interest in a DI is not a transfer of capi¬ 
tal to the DI under 5 312(b)(1) unless 
the acquisition is from the DI. 

(iv) Pursuant to § 312(c) (4), transfer 
by a DI of an equity or debt interest in 
an AFN is not a transfer of capital by the 
AFN to the DI under § 312(b) (5) unless 
the transfer (a) is made to a foreign na¬ 
tional or 1s charged under the Federal 
Reserve Foreign Credit Restraint Pro¬ 
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gram (“FRFCRP”) ceiling of a financial 
institution subject to such program, and 
(b) constitutes a transfer of capital after 
application of § 312(c) (12) (w'hich be¬ 
came effective July 1, 1972). 

Under 1971 revisions to the FRFCRP 
guidelines, certain export-related trans¬ 
fers of funds may not be charged against 
a financial institution’s FRFCRP ceiling. 
Consequently, under § 312(c) (4) a trans¬ 
fer by the DI to a financial institution of 
an export-related debt obligation of an 
AFN is not a transfer of capital under 
5 312(b) (5) if, as in the usual case, the 
acquisition of a debt obligation by the 
financial institution is not charged 
against its FRFCRP ceiling. (A transfer 
of capital will, however, be recognized 
when the AFN repays such debt obliga¬ 
tion to the financial institution or other 
person within the United States.) Under 
5 312(c)(4), the transfer by a DI to a 
foreign national of an equity or debt in¬ 
terest in an AFN is ordinarily a transfer 
of capital under § 312(b) (5). On or after 
July 1, 1972, however, § 312(c) (12) oper¬ 
ates to deny recognition of a transfer of 
capital where the DI makes such trans¬ 
fer to a foreign national (such as a for¬ 
eign bank) and a domestic financial in¬ 
stitution in connection therewith trans¬ 
fers funds or other property to the 
foreign national, unless that domestic 
financial institution’s FRFCRP ceiling is 
charged. (See § B312-18(xii).) 

To assure compliance with § 312(c) (4), 
DI’s transferring export-related debt ob¬ 
ligations of AFNs or unaffiliated foreign 
nationals to U.S. or foreign financial in¬ 
stitutions should make the following in¬ 
quiries: (1) Where such transaction is 
with a foreign financial institution, 
whether a transfer of funds or other 
property is or will be made by a U.S, 
financial institution in connection with 
such transaction, and if so, w hether the 
U.S. financial institution charges such 
transfer against its ceiling under the 
FRFCRP; (2) where such transaction is 
directly with a U.S. financial institution, 
whether the transfer of funds or other 
property by the financial institution is 
charged against its ceiling under the 
FRFCRP. The results of these inquiries 
should be retained in the books and rec¬ 
ords of the DI. 

(v) Under 5 312(c)(5), increase of 
equity interest in an incorporated AFN 
resulting from reinvestment of the 
AFN’s earnings does not involve a trans¬ 
fer of capital. Reinvestment of the DI’s 
share of an incorporated AFN’s earnings 
does, however, constitute an element of 
direct investment, as defined in 5 306(a). 

(vi) Under § 312(c) (6), increase or de¬ 
crease in the value of an AFN’s assets 
resulting from reappraisal of such assets 
does not involve a transfer of capital. 

(vii) Under § 312(c)(7), a DI’s guar¬ 
antee of borrowing by an AFN does not it¬ 
self involve a transfer of capital. (For a 
definition of the term “guarantee”, see 
§ 1001(c).) However, payments pursuant 
to a guarantee may involve transfers of 
capital under 5 312(a)(6) or (b)(6). 
Positive direct investment attributable 
to a DI’s performance under a guarantee 
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of an AFN’s obligation will be authorized 
in excess of applicable allowables, pro¬ 
vided that in the case of a guarantee 
made on or after January 1, 1968, the DI 
has complied with applicable certifica¬ 
tion requirements of § 1002(b). 

(viii) Under 5 312(c)(8), payment by 
the primary obligor of interest currently 
due. or fees or commissions in connection 
with borrowings, does not involve a 
transfer of capital. Prepayments of in¬ 
terest pursuant to customary lending 
practices or commercial transactions 
likewise do not involve transfers of cap¬ 
ital. (The fees or commissions referred 
to above include commitment and ter¬ 
mination fees, premiums, underwriters’ 
commissions, original issue discounts, 
broker-dealer fees, legal and accounting 
fees, and other like items.) Thus, for 
example, an AFN’s payment of interest 
on a loan from a DI, or vice versa, does 
not involve a transfer of capital if the 
interest is paid when due. If not paid 
when due, however, an additional debt 
obligation will be created, involving a 
transfer of capital from the obligee to 
the obligor under § 312(aT (1) or (b) (1) 
and a transfer of capital in the opposite 
direction under § 312(a) (3) or (b)(3) 
when the additional obligation is paid. It 
should be noted that the exemption 
under 5 312(c)(8) applies only to the 
primary obligor. Thus, payments by a 
DI, pursuant to a guarantee of an AFN’s 
borrowing, of interest, commissions and 
fees owed by the AFN, are transfers of 
capital to the AFN under 5 312(a)(6). 
See § B312-10. 

(ix) Under 5 312(c)(9), payment of 
rental currently due under a lease, or 
prepayment of rental if customary under 
leases of the type involved, docs not in¬ 
volve a transfer of capital. However, a 
lease of property by a DI to an AFN 
may involve a transfer of capital under 
5 312(a) (8). 

(x) Under 5 312(c) (10), payment of 
royalties currently due by a licensee does 
not involve a transfer of capital, absent 
circumstances indicating that such pay¬ 
ments are essentially equivalent to 
transfers of capital and are merely dis¬ 
guised as royalty payments. Likewise, 
prepayment of royalties will not be 
treated as transfers of capital if such 
prepayments are customarily made by 
licensees under similar license agree¬ 
ments. As in the case of interest pay¬ 
ments, the exemption under § 312(c) (10) 
applies only to payments by a primary 
obligor. 

(xi) Section 312(c) (11) provides, as a 
general rule, that a transfer of any of the 
following items does not involve a trans¬ 
fer of capital by a DI to an AFN, or vice 
versa: Patents, copyrights, trademarks, 
trade names, trade secrets, technology, 
proprietary processes, proprietary infor¬ 
mation, and similar intangibles, and any 
rights, interests, contracts or applica¬ 
tions relating to the foregoing items. 

'Trade secrets, technology, proprietary 
processes, proprietary information and 
similar intangibles” as used in 5 312(c) 
(11) means information or know-how in 
which the DI has a legally protected, 
proprietary right. The performance of 
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services will not qualify under § 312(c) 
(11) unless such services are ancillary to 
a transfer of property which qualifies 
under §312(c)(ll). Generally, OFDI will 
consider a transfer of information or 
know-how to involve a transfer within 
the meaning of 5 312(c) (11) if the in¬ 
formation or know-how would qualify as 
property for purposes of tax-free ex¬ 
change treatment under section 351 of 
the Internal Revenue Code (1954). 

The exemptions of 5 312(c) (11) are 
applicable regardless of the form of the 
transfer, or the consideration received 
in exchange therefor. However, DI’s 
transfer of any of the foregoing intan¬ 
gibles to an AFN on or after January 1. 
1968, is considered a transfer of capital 
by the DI if (a) the transfer represents 
a substantial departure from a previously 
established practice of the DI with re¬ 
spect to exploitation of intangibles of 
the type transferred, and (b) the intan¬ 
gible transferred was, prior to the trans¬ 
fer, a substantial source of royalty or 
other like fixed or determinable, annual 
or periodic, income. 

A two-step transaction in which a DI 
sells intangibles to an AFN for cash and 
thereupon purchases an equity interest 
in the AFN with the cash generated by 
the sale of intangibles, or the DI pur¬ 
chases an equity interest in the AFN for 
cash and the AFN thereupon purchases 
intangibles from the DI with the cash 
generated by the sale of its stock to the 
DI, shall be considered a transfer of the 
intangibles in exchange for the equity 
interest. If the intangibles qualify under 
5 312(c) (11), the transfer will not in¬ 
volve a transfer of capital by the DI. 

If a post-January 1, 1968, transfer of 
an intangible does not involve a transfer 
of capital because of the foregoing rule, 
no deduction for amortization or any 
like charge with respect to the intangible 
transferred may be made against earn¬ 
ings in calculating the transferee AFN’s 
earnings. Also, even if a transfer of in¬ 
tangibles does not involve a transfer of 
capital, a person within the United 
States making such transfer may become 
a DI if a 10-percent interest (as defined 
in § 304) in the foreign enterprise is re¬ 
ceived in exchange for the transfer. 

The determination whether transfer 
of an intangible represents a substantial 
departure from previously established 
practice and whether the intangible 
transferred was a substantial source of 
royalty or like income will depend on the 
facts and circumstances in each case. 

(xii) Commencing July 1, 1972, under 
5 312(c) (12), a transaction that would 
otherwise involve a negative transfer of 
capital under § 312(b) will not (with one 
exception) be a negative transfer of 
capital if the ultimate source of financ¬ 
ing of the transaction is a U.S. financial 
institution (i.e., a bank or nonbank 
finnacial institution subject to the Fed¬ 
eral Reserve Foreign Credit Restraint 
Program (FRFCRP)) which does not 
charge its FRFCRP ceiling. 

The central principle of § 312(c) (12) 
is that U.S.-source funds, derived from 
a U.S. financial institution but exempt 
from restraint under the FRFCRP, can¬ 


not be used to generate a negative trans¬ 
fer of capital under § 312(b). With the 
specific exception described below. 
5 312(c) (12) provides that no transac¬ 
tion described in § 312(b) will involve 
a transfer of capital if, in connection 
with such transaction, a U.S. financial 
institution, without charging its 
FRFCRP ceiling, acquires the debt 
obligation of a foreign national and 
transfers funds or other, property to the 
DI or an AFN, or indirectly to a DI or an 
AFN through a foreign financial institu¬ 
tion or through an unaffiliated foreign 
national. Section 312(c) (12) applies 
whether the transfer of funds or other 
property by the U.S. financial institu¬ 
tion takes the form of a loan or other 
extension of credit, purchase of a debt 
obligation or a claim on a foreigner, or 
any other form, including indirect trans¬ 
fers through intermediaries. 

Thus, wrhere an AFN obtains funds or 
other property from a U.S. financial in¬ 
stitution free of the FRFCRP ceiling, as 
by borrowing or discounting the debt 
obligations of unaffiliated foreign na¬ 
tionals under the FRFCRP export credit 
exemption, a transaction described in 
5 312(b) that is accomplished by the 
use of such or equivalent funds will not 
constitute a negative transfer of capital 
as a result of § 312(c) (12). 

Section 312(c) (12) applies in all cases 
where funds or other property come from 
a U.S. financial institution under an 
FRFCRP exemption, including cases 
where the funds are flowed through a 
foreign bank or other foreign intermedi¬ 
ary. Thus, when a U.S. financial institu¬ 
tion subject to the FRFCRP transfers 
funds or other property to a foreign bank 
(such as a foreign branch of a U.S. bank) 
in connection with the foreign banks 
loan to an AFN or its purchase from an 
AFN of the debt obligations of other 
foreign nationals, 5 312(c) (12) prevents 
the AFN’s use of the proceeds of such 
transaction from generating a negative 
transfer of capital under 5 312(b), such 
as by making payment to the DI in satis¬ 
faction of export-related debt, if the 
U.S.-source financing is exempt from 
restraint under the FRFCRP. Similarly, 
through the interplay of 55 312(c)(4) 
and 312(c) (12), where the U.S. financial 
institution makes such a transfer to the 
foreign bank in connection with the DI's 
transfer of a debt obligation of an AFN 
or other foreign national to the foreign 
bank, no negative transfer of capital will 
be recognized if the U.S.-source financ¬ 
ing is not charged against the U.S. fi¬ 
nancial institution’s FRFCRP ceiling. 
These results will obtain whether the U.S. 
financial institution, for example, lends 
the funds to the foreign bank or pur¬ 
chases the AFN’s (or other foreign na¬ 
tional’s) debt obligations from the for¬ 
eign bank; in each case the U.S. financial 
institution transfers funds and acquires 
the debt obligation of a foreign national. 

However, 5 312(c) (12) will not affect 
established practices for financing the 
purchase of U.S. exports by unafflliated 
foreign nationals. Under the exception in 
subparagraph (iv), where an unafflliated 
foreign national itself obtains funds from 
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a domestic financial institution for the 
purchase of U.S. exports from an AFN 
of a DI, the AFN’s use of such funds to 
pay down its own debt to the DI (or its 
use otherwise in a transaction described 
in § 312(b)) is not affected by the pro¬ 
visions of 5312(c) (12),to the extent that 
a FRFCRP-exempt export credit to the 
unaffiliated foreign national is involved 
and is arranged without the intervention 
of the DI or an AFN in a manner that 
departs from their previously established 
practices. This is the only exception to 
the general principle of § 312(c) (12). It 
does not permit DI’s and their AFN’s to 
circumvent the purposes of § 312(c) (12) 
by inducing unaffiliated foreign nationals 
to shift from established financing 
sources to U.S. financing exempt from 
restraint under the FRFCRP export 
credit exemption. Accordingly, if a DI or 
AFN intervenes with a U.S. or foreign 
financial institution to arrange such 
U.S.-source financing for an unaffiliated 
foreign customer of the AFN, § 312(c) 
(12) will block recognition of a negative 
transfer of capital unless such interven¬ 
tion is in accordance with previously es¬ 
tablished practices of the DI or AFN. 
Intervention may be found notwith¬ 
standing the absence of an endorsement 
or guarantee by the DI or an AFN. 

In all cases in which a negative trans¬ 
fer of capital is blocked under § 312(c) 
(12> t a negative transfer of capital is 
recognized at the later time of repay¬ 
ment of the dept obligation by a foreign 
national (including an AFN, a foreign 
bank, or an unaffiliated foreign national, 
as the case may be) to a person within 
the United States (ordinarily the finan¬ 
cial institution which initially acquired 
the debt obligation of a foreign national 
under the FRFCRP export credit exemp¬ 
tion). 

To assure compliance with § 312(c) 
(12) and §312(c)(4), DI’s transferring 
export-related debt obligations of AFN’s 
or unaffiliated foreign nationals to for¬ 
eign nationals (including foreign finan¬ 
cial institutions) , and AFN’s (a) borrow¬ 
ing from U.S. financial institutions or 
from foreign nationals to pay for ex¬ 
ports or (b) transferring export-related 
debt obligations of other AFN’s or un¬ 
affiliated foreign nationals to U.S. finan¬ 
cial institutions or to foreign nationals, 
should make the following inquiries: (1) 
Where such transaction is with a foreign 
national, whether a transfer of funds or 
other property is or will be made by a 
U S. financial institution in connection 
with such transaction, and if so, whether 
the U.S. financial institution charges 
such transfer under its FRFCRP ceiling; 
(2) where such transaction is directly 
with a U.S. financial institution, wheth¬ 
er the transfer of funds or other proper¬ 
ty by the financial institution is charged 
under its FRFCRP ceiling. The results of 
these inquiries should be retained in the 
hooks and records of the DI. 

The Office has provided, in the liber¬ 
alized policy for export credit relief in¬ 
troduced in 1972, for appropriate ad¬ 
justments that will enable specific au¬ 
thorization of positive direct investment 
reflecting the credits extended by the DI 
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for current-year increases in its exports 
to AFN's, even if those credits are paid 
down by the use of FRFCRP-exempt 
U.S.-source financing of the sort referred 
to above. DI’s should refer to the cur¬ 
rent Revised Instructions For Submit¬ 
ting Applications For Specific Authori¬ 
zations, Specific Exemptions or Inter¬ 
pretations. 

In all the examples below, it is assumed 
that the U.S. financial institution’s ac¬ 
quisition of a foreign national’s debt obli¬ 
gation and transfer of funds, in connec¬ 
tion with the transaction in question, fall 
within the FRFCRP export-credit ex¬ 
emption, and that there is therefore no 
charge against the financial institution’s 
FRFCRP ceiling. 

Example 11. D I exports goods on credit to 
an AFN, thereby acquiring a debt obligation 
of the AFN. AFN borrows funds from a US. 
bank to repay its debt obligation held by the 
DI. The U.S. bank has acquired the AFN’s 
debt obligation and transferred funds to it. 
By operation of § 312(c) (12), no transfer of 
capital is recognized under § 312(b) (3) untU 
the AFN’s debt obligation acquired by the 
U.S. bank is repaid. 

Example 12. DI exports goods on open ac¬ 
count to an AFN, which in turn sells the 
goods on credit to an unaffiliated foreign 
national. AFN sells the debt obligation of 
such unaffiliated foreign national, with or 
without recourse, to a U.S. bank. The bank 
has acquired the unaffiliated foreign nation¬ 
al's debt obligation, and has transferred 
funds to the AFN. The AFN's repayment of 
its export debt to the DI is not a transfer 
of capital under 5 312(b)(3) until the debt 
obligation acquired by the U.S. bank is re¬ 
paid by a foreign national. 

Example 13. DI exports goods on open ac¬ 
count to an AFN, which in turn sells such 
goods on credit to an unaffiliated foreign na¬ 
tional. A U.S. bank lends funds to a foreign 
financial institution, and the latter lends 
funds to the AFN which repays its export 
debt to the DI. The U.S. bank has acquired 
the debt obligation of the foreign financial 
institution. The AFN’s repayment of its debt 
to the DI is not a transfer of capital under 
5 312(b)(3) until the foreign financial in¬ 
stitution’s debt obligation to the U.S. bank is 
repaid. The result is the same if the foreign 
financial institution discounts the debt obli¬ 
gation of the AFN with the U.S. bank. 

Example 14. DI exports goods on open ac¬ 
count to an AFN, which in turn sells the 
goods on credit to an unaffiliated foreign na¬ 
tional. A UB. bank lends funds to a foreign 
financial institution, which purchases from 
the AFN the debt obligation of the un¬ 
affiliated foreign national. The AFN’s repay¬ 
ment of its export debt to the DI is not a 
transfer of capital under § 312(b) (3) until 
the foreign financial institution’s debt obli¬ 
gation to the U.S. bank is repaid. Similarly, 
the transfer of capital under 5 312(b)(3) is 
deferred if the foreign financial institution 
rediscounts the debt obligation of the un¬ 
affiliated foreign national with the U.S. bank. 

Example 15. DI exports goods on open ac¬ 
count to an AFN. thereby acquiring a debt 
obligation of the AFN. The DI discounts the 
AFN’s debt obligation with a U.S. bank. Since 
the transfer by the DI of a debt obligation 
of the AFN is neither to a foreign national 
nor to a domestic financial institution which 
charges its FRFCRP ceiling, by operation of 
I 312(c) (4) (a) no transfer of capital is rec¬ 
ognized under 5 312(b) (5) until the AFN 
repays its debt obligation held by the U.S. 
bank. 

Example 16. DI exports goods on open ac¬ 
count to an AFN. A U.S. bank lends funds to 
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a foreign financial institution, which pur¬ 
chases the debt obligation of the AFN from 
the DI. As a result of 55 312(c) (4) and 312(c) 
(12), no transfer of capital is recognized un¬ 
der 5 312(b)(6) until the foreign financial 
institution’s debt obligation to the U.S. bank 
is repaid. Although the DI has transferred the 
AFN debt obligation to a foreign national 
within 5 312(c) (4) (a)(1), the transaction 
does not constitute a transfer of capital after 
application of 5 312(c) (12), since the U.S. 
bank has acquired the debt obligation of the 
foreign financial institution and transferred 
funds to it without charging its FRFCRP 
ceiling; hence § 312(c) (4) (b) is not fulfilled. 
The result is the same if the foreign financial 
institution rediscounts the debt obligation of 
the AFN with a U.S. bank. 

Example 17. DI exports goods on open ac¬ 
count to an AFN, which in turn sells the 
goods to an unaffiliated foreign national. 
Without the Intervention of the DI or the 
AFN, the unaffiliated foreign national bor¬ 
rows funds from a U.S. bank and pays the 
AFN. A negative transfer of capital is recog¬ 
nized under § 312(b) (3) when the AFN re¬ 
pays the DI. 

Example 18. DI exports goods on open ac¬ 
count to an AFN, which in turn sells the 
goods to an unaffiliated foreign national. 
Without the intervention of the DI or the 
AFN, a U.S. bank lends funds to a foreign 
financial institution, which in turn lends 
funds to the unaffiliated foreign national to 
pay the AFN for the exported goods. The 
AFN’s repayment of its own export debt to 
the DI is a negative transfer of capital under 
5 312(b)(3). The result is the same if the 
foreign financial Institution rediscounts with 
the U.S. bank the debt obligation it has ac¬ 
quired from the unaffiliated foreign national. 

Example 19. DI exports goods on open ac¬ 
count to an AFN. which sells the goods on 
credit to an unaffiliated foreign wholesaler. 
The wholesaler in turn sells the goods on 
credit to an unaffiliated foreign retailer. 
Without the intervention of the DI or AFN. 
the foreign wholesaler sells the debt obliga¬ 
tion of the foreign retailer to a UJB. bank, and 
repays the AFN which In turn repays the DI. 
The AFN’s repayment of its export debt to 
the DI is a negative transfer under § 312(b) 
(3). The result is the same if the foreign 
wholesaler sells the foreign retailer’s debt ob¬ 
ligation to a foreign financial Institution, 
which purchases the retailer’s debt by bor¬ 
rowing from a U.S. bank or by rediscounting 
the retailer’s debt obligation with a U.S. 
bank. 

Example 20. DI exports goods on open ac¬ 
count to an AFN, which in turn sells the 
goods on credit to an unaffiliated foreign 
national. Neither the AFN nor the DI has an 
established practice of arranging U.S.-source 
financing of the AFN’s sales. With the as¬ 
sistance of the AFN or the DI, the unaffiliated 
foreign national borrows from a foreign bank 
which discounts the debt obligation of the 
unaffiliated foreign national with a U.S. bank. 
The unaffiliated foreign national repays the 
AFN, which in turn repays the DI. No trans¬ 
fer of capital under § 312(b) (3) may be 
recognized until the debt obligation held by 
the U.S. bank is repaid. 

The following example illustrates the 
interplay between 5 312(c) (12) and 
§ 312(b) (3) as interpreted in § B312- 
15(iii>: 

Example 21 . DI exports goods on open ac¬ 
count to an AFN, which in turn sells the 
goods on credit to an unaffiliated foreign 
national. The AFN assigns the debt obliga¬ 
tion of the unaffiliated foreign national to 
the DL The assignment is treated on inter¬ 
company accounts as a satisfaction of the 
AFN’s export debt obligation to the DI, but 
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no transfer of capital under $ 312(b) (3) 
results from such an assignment until the 
unaffillated foreign national's debt obliga¬ 
tion is paid, or is sold by the DI to another 
unaffillated foreign national or to a U.S. 
financial institution which charges the trans- 
ier under its FRFCRP ceiling (see § B312-15 
am. If the DI sells the debt obligation 
of the unaffillated foreign national to a for¬ 
eign financial institution which borrows 
equivalent funds from a U.S. bank or re¬ 
discounts the unaffiliated foreign national's 
debt obligation with a U.S. bank § 312(c) 
(12) (ill) blocks recognition of a transfer of 
capital under § 312(b) (3) until the debt 
obligation held by the U.S. bank is repaid by 
a foreign national. 

* * • ♦ • 

§ 11312-21 Expropriation. 

A DI which has had AFN property ex¬ 
propriated by a foreign government 
should apply for an interpretive opinion 
concerning application of the regulations 
to the particular facts of the case. Such 
an application may also request a specific 
authorization. See Part II(J> of the Re¬ 
vised Instructions for Submitting Appli¬ 
cations for Specific Authorizations, 
dated June 16.1972. 

B313 —Net Transfer of Capital 
§ 11313—I Introduction. 

Net transfer of capital as defined in 
5 313(c) is one of the components of di¬ 
rect investment (§ 306 >. Net transfer of 
capital under § 313(c) consists of: 

The net transfer of capital to incorporated 
APNs in a scheduled area (5 313(a)): plus 

The net transfer of capital to unincor¬ 
porated AFNs in the scheduled area (§313 
(b)); less 

Proceeds of long-term foreign borrowing 
expended in the scheduled area prior to 
July 1. 1972 (5 313(d)(1)). 

If the calculation produces a positive re¬ 
sult, the DI has made a “positive net 
transfer of capital" to the scheduled 
area: if a negative figure results, the DI 
has made a “negative net transfer of 
capital" to the scheduled area. 

Section 313(d)(1) was revoked effec¬ 
tive July 1, 1972. Accordingly, the cal¬ 
culation of the net transfer of capital 
made during 1972 will reflect any ex¬ 
penditure of available proceeds during 
the period January 1 through June 30, 
1972, but will not be reduced by any ex¬ 
penditure of available proceeds on or 
after July 1. 1972. Proceeds expended on 
or after July 1, 1972 remain available 
for allocation under § 306(e). 

Section 313(d)(2) provides that trans¬ 
fers in connection with the acquisition of 
AFN’s. including transfers during the 12- 
month period preceding any such ac¬ 
quisition, must be included in computing 
net transfer of capital. 

Net transfer of capital to incorporated 
APNs under § 313(a) consists of all § 312 

(a) transfers of capital from the DI to 
AFNs. less all § 312(b) transfers from 
AFNs to the DI. The net transfer of cap¬ 
ital to unincorporated AFNs under § 313 

(b) equals the DPs share in any net in¬ 
crease or decrease in the aggregate net 
assets of its unincorporated AFNs. 

While § 313 provides the basic defini¬ 
tion of net transfer of capital, § 505 con¬ 
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tains additional rules essential to the 
application of § 313, viz.: 

Transfers involving certain unincorporated 
AFNs are treated as transfers of capital by 
the immediate parents or to the immediate 
parents of such AFNs (§ 505(a) (1), (2). and 
(3)): 

A DI Is charged with the net change 
in assets of an unincorporated AFN under 
§ 313(b) only if the immediate parent of 
such AFN is the DI or another AFN that is a 
§ 903(a) affiliate of the DI (§ 505(a) (4)): 

A change in net assets of an unincorpo¬ 
rated AFN that Is not attributable to earn¬ 
ings or losses results in a corresponding 
§312 (a) or (b) transfer of capital between 
the DI and the immediate parent of such 
AFN. provided the immediate parent is an 
incorporated AFN and a § 903(a) affiliate 
(§ 505(a) (5) and (6)); 

Certain short-term trade credits between 
non-Canadian AFNs are. in effect, excluded 
from the calculation of net transfer of cap¬ 
ital (§§ 505(b). 1103(c)); and 

Transfers between two incorporated AFNs. 
if either is a § 903(a) affiliate, result in a 
§ 312(b) transfer by the transferor AFN to 
the DI and a § 312(a) transfer by the DI to 
the transferee AFN (§ 505(a) (3)). 

The rules set forth in § 313 apply to 
the base period as well as to subsequent 
years. 

• • • • • 

§ 1*313—5 Special treatment of certain 
§ 312 transfers in computing net 
transfer of capital to unincorporated 
AFNs. 

A transaction involving an unincor¬ 
porated AFN that constitutes a transfer 
of capital under § 312 must be reflected 
in computing net transfer of capital to 
unincorporated AFNs under § 313(b) 
even though it would not necessarily 
enter into the calculation of net assets in 
accordance with ordinary accounting 
principles. 

(i) Repayment oj long-term foreign 
borrowing. Section 312(a) (7) provides 
that when a DI satisfies, in whole or in 
part, a long-term foreign borrowing 
(whenever made) and the proceeds of 
such borrowing were either expended in 
making transfers of capital during the 
period January 1. 1965, through June 30, 
1972, or were allocated to positive direct 
investment, such repayment constitutes 
a transfer of capital to the scheduled 
area or areas in which the proceeds were 
expended or are allocated at the time of 
repayment and with respect to which a 
deduction (against net transfer of capi¬ 
tal or positive direct investment) was 
taken pursuant to § 203(d) (2) or (3), 
§ 306(e) or 5 313(d)(1). (See B312-11.) 

Example 10. In January 1968. DI makes a 
long-term foreign borrowing of $5 million 
from a London bank, the proceeds of which 
are used to construct a factory in Chile 
(Schedule A) resulting in a net Increase in 
net assets of DI’s Schedule A AFN in 1968 of 
$5 million (from $0 to $5 million). DI deducts 
this expenditure from 1968 net transfer of 
capital to Schedule A. pursuant to § 313(d) 
(1). In 1969, the AFN has earnings of $450,- 
000, and transfers $200,000 to DI. The net 
increase in net assets is, therefore. $250,000. 
On December 1. 1969, DI repays $1 million to 
the London bank. Accordingly. DI’s net 
transfer of capital to Schedule A In 1969 is 
$1,250,000 ($250,000 net increase in the 

Chilean factory’s net assets, plus repayment 


of $1 million that had previously been ex¬ 
pended In. and deducted from, net transfer 
of capital to Schedule A). 

• • • • « 

§ 11313—6 Deduction for expended pro¬ 
ceeds of long-term foreign borrowing. 

In calculating a DI’s net transfer of 
capital to a scheduled area during any 
reporting period (including the base pe¬ 
riod years, 1965 and 1966) prior to July 1. 
1972, the DI should deduct an amount 
equal to the proceeds of long-term for¬ 
eign borrowing expended during such 
period in making transfers of capital to 
AFNs in the scheduled area. Such de¬ 
ductions were required under § 313(d) 
(1). which was revoked effective July 1. 
1972. On or after such date, there is no 
reduction in net transfer of capital for 
the expenditure of available proceeds. 
Instead, such proceeds may be allocated 
when required by the DI and, notwith¬ 
standing such allocation, may remain 
expended in AFNs. 

DIs are cautioned that deductions un¬ 
der section 313(d) (1) must be made for 
all transfers of capital made with avail¬ 
able proceeds prior to July 1, 1972. Avail¬ 
able proceeds that were so expended prior 
to such date may not be allocated to pos¬ 
itive direct investment under § 306(e> 

(1) . Also, the repayment of long-term 
foreign borrowing at any time will con¬ 
tinue to involve a transfer of capital un¬ 
der section 312(a) (7) or section 1404(a) 

(2) to the extent that a deduction for 
expenditure of available proceeds of such 
borrowing was made under section 313 
(d)(1). Section 203(d)(2) provides for 
allocation w r here a deduction for ex¬ 
penditure of available proceeds previ¬ 
ously was made under section 313(d) (1>. 
Section 324(d) reduces available pro¬ 
ceeds where such proceeds were ex¬ 
pended prior to July 1, 1972. Section 
1404(a)(2) provides for the recognition 
of a transfer of capital upon repayment 
of an overseas borrowing where a deduc¬ 
tion for expenditure of available pro¬ 
ceeds previously was made under section 
313(d) (1). 

Example 13. In September 1970. DI ac¬ 
quired all the stock of a corporation in Ar¬ 
gentina from an unaffiliated foreign na¬ 
tional (Y). The purchase price was $1 mil¬ 
lion, $500,000 payable in cash at closing and 
the balance payable in equal annual Install¬ 
ments of $100,000 thereafter. Each install¬ 
ment was represented by a promissory note 
of DI. with respect to which Y made the 
necessary written representations referred lo 
in § 324(a) (1) (iv). DI made a $500,000 “for¬ 
eign borrowing” within the meaning of § 324 
(a)(1). Assuming the borrowing qualified 
as long-term foreign borrowing under § 324 
(a)(2). the proceeds thereof were deducted 
from DI’s net transfer of capital under 
5 313(d)(1). DI’s net transfer of capital to 
Schedule A during 1970 was, therefore, 
$500,000 (l.e., the $1 mUlion purchase price, 
minus $500,000 proceeds of long-term for¬ 
eign borrowing). Each principal payment by 
DI on the outstanding notes is a transfer of 
capital to the AFN under 5 312(a)(7). mid 
must be so reflected in calculating DI’s net 
transfer of capital to Schedule A in 1971 and 
in each subsequent year of payment. 

# • • • • 
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§ B313-8 Repayment of debt by AFN lo 
DIs Prior-year treatment. 

Section 313(e) permits a DI, in cal¬ 
culating a net transfer of capital made 
during 1972, to treat as repaid during 
1972 any debt obligation or other credit 
of an AFN that was outstanding on De¬ 
cember 31, 1972, and is in fact repaid by 
the AFN to the DI during January or 
February 1973. The aggregate amount of 
repayments receiving this prior-year 
treatment may not exceed the world¬ 
wide negative net transfer of capital to 
all non-Canadian AFNs that is made by 
the DI during such 2-month period. If 
the DI makes a positive net transfer of 
capital to all non-Canadian AFNs during 
such period, prior-year treatment of re¬ 
payments is not available. 

Alternatively, a DI may treat as re¬ 
paid during 1972 any debt obligation or 
other credit of an AFN that was out¬ 
standing on December 31, 1972, and is 
in fact repaid by the AFN to the DI on 
or before January 31, 1973. If the DI 
elects this 1-month period, the aggregate 
amount of repayments receiving prior- 
year treatment may not exceed the 
worldwide negative net transfer of capi¬ 
tal to all non-Canadian AFNs that is 
made by the DI during January 1973. 
Prior-year treatment is not available un¬ 
der this alternative if the DI makes a 
positive net transfer of capital to all 
non-Canadian AFNs during January. 

In calculating the net transfer of capi¬ 
tal to determine whether prior-year 
treatment of repayments is available, the 
aggregate of all transfers of capital made 
during the relevant 1- or 2-month period 
by all non-Canadian incorporated AFNs 
to the DI is subtracted from the aggre¬ 
gate of all transfers of capital made 
during such period by the DI to its non- 
Canadian incorporated AFNs, and the 
result is added to the net transfer of 
capital made by the DI to all of its non- 
Canadian unincorporated AFNs during 
such period. This calculation is made on 
a worldwide basis by all DIs, without re¬ 
gard to the election of worldwide or 
schedular allowables for 1972. Transfers 
of capital resulting from the repayment 
of long-term foreign borrowing during 
the 1- or 2-month period must be in¬ 
cluded. A DI shall exclude from this cal¬ 
culation any transfers of capital that are 
deemed to occur as the result of condi¬ 
tions imposed by specific authorization or 
compliance settlement. 

If a DI makes a negative net transfer 
of capital, calculated as described above, 
repayments of qualifying debt obliga¬ 
tions or other credits by AFNs to the DI 
during the 1- or 2-month period in 1973 
that is elected for such purpose may be 
treated as having been made from their 
respective scheduled areas during 1972. 
The aggregate amount of repayments se¬ 
lected by the DI to receive such prior- 
year treatment may not exceed the 
worldwide negative net transfer of capi¬ 
tal. However, such repayments are not 
required to be made from a particular 
scheduled area in which there is a nega¬ 
tive net transfer of capital. 
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The effect of prior-year treatment of 
repayments is to reduce direct invest¬ 
ment made by the DI during 1972 for all 
purposes, including compliance and the 
calculation of amounts specifically au¬ 
thorized. For example, prior-year treat¬ 
ment may reduce the amount of mer¬ 
chandise export credit relief available 
under a specific authorization issued for 
1972. It should be noted that repayments 
during 1973 that are treated as having 
occurred during 1972 will be excluded 
from the calculation of direct investment 
made during 1973, which will increase 
correspondingly. 

* • * * • 
B324—Long-Term Foreign Borrowing 
§ B324— 1 Introduction. 

Section 324 sets forth the rules govern¬ 
ing the qualification of borrowing by a 
DI as long-term foreign borrowing and 
the amount of proceeds of long-term for¬ 
eign borrowing that may be used as an 
offset in calculating direct investment. 
In addition, § 324 deals with the effect 
of refinancing and repayment of borrow¬ 
ings. Related provisions of the regula¬ 
tions concerning the use of proceeds and 
the repayment of long-tenn foreign bor¬ 
rowing are also discussed in this section 
of the Bulletin. 

A DI may offset positive direct invest¬ 
ment by allocating available proceeds of 
long-term foreign borrowing under 5 306 
(e). Only proceeds of a borrowing that 
qualifies under § 324 as long-term for¬ 
eign borrowing may be used as an offset 
to direct investment. Prior to July 1, 
1972, a DI also offset direct investment 
through a deduction from net transfer of 
capital under 5 313(d)(1) for expendi¬ 
ture of available proceeds. 

Section B324-4 contains a detailed 
description as to how borrowing qualifies 
as long-term foreign borrowing. The re¬ 
quirements for qualification depend upon 
when the borrowing was made. 

The gross amount of funds or other 
property received from long-term for¬ 
eign borrowing constitutes "proceeds of 
long-term foreign borrowing" until the 
borrowing is repaid. Such proceeds are 
"available proceeds” until allocated to 
positive direct investment or, prior to 
July 1, 1972, expended in making trans¬ 
fers of capital to AFNs. Only available 
proceeds of long-term foreign borrow¬ 
ing are deducted under § 306(e) (or 
§ 313(d) (1)). After deduction for alloca¬ 
tion (or expenditure), the amount of the 
borrowing outstanding still constitutes 
proceeds of long-term foreign borrowing 
but ceases to be available proceeds. As 
provided in § 203(d) (2) and (3), a DI 
may change the scheduled area to which 
the offset applies. (See § B324-10.) For 
example, if a DI expended and deducted 
(under 5 313(d)(1)) available proceeds 
of long-term foreign borrowing in Sched¬ 
ule A during 1970, those proceeds could 
be allocated to and deducted from posi¬ 
tive direct investment in Schedule B in 
1972 (under 5 203(d)(2)). Upon such 
allocation to Schedule B, DI must recog¬ 
nize a transfer of capital to Schedule A, 
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where the previous deduction was taken. 
Section 203(d)(2) also permits further 
allocations of the same proceeds while 
the borrowing is outstanding. 

Repayment (in whole or in part> of a 
long-term foreign borrowing for which a 
direct investment offset was taken is 
recognized as a transfer of capital 
(§ 312(a) (7)) in the last scheduled area 
in which a deduction was taken, whether 
under 5 306(e), 5 313(d)(1), § 203<d)<2>, 
or 5 203(d)(3). If deductions were last 
taken in more than one scheduled area, 
the charge is made on a proportional 
basis among the scheduled areas. 

The regulations require a DI to keep 
separate books and records with respect 
to long-term foreign borrowings and the 
uses to which the proceeds of such bor¬ 
rowings have been put. Such records 
must distinguish between deductions 
taken by reason of the borrowing and 
the actual flow of funds. (See 203(b).) 

§ B324—2 Related sedions. 

The following sections of the regula¬ 
tions relate to long-term foreign 
borrowing: 

(i) Section 1002. Even though a trans¬ 
fer of capital is recognized upon repay¬ 
ment of a long-term foreign borrowing 
the proceeds of which were expended or 
allocated, positive direct investment re¬ 
sulting from such repayment may be 
authorized by § 1002 (subject to the 
provisions of § 1003) if DI has satisfied 
applicable certification requirements. 

(ii) Section 203(c). A DI is permitted 
to hold liquid foreign balances in the 
amount of available proceeds of long¬ 
term foreign borrowing. 

(iii) Subpart N. Proceeds of an over¬ 
seas borrowing that are loaned by a 
qualified overseas finance subsidiary to 
the DI in proceeds borrowing are deemed 
available proceeds of long-tenn foreign 
borrowing as defined in 5 324(d). (See 
§ B1400.) 

§ B324—3 Summary of § 324. 

Section 324 has been amended with re¬ 
spect to borrowings made on or after 
May 1, 1970. These amendments tvere 
published in final form in the Federal 
Register on June 13,1970 (35 F.R. 9248). 
The following summary compares the 
structure of § 324 before and after the 
1970 amendments. 

Prior to amendment the provisions of 
5 324 were as follows: 

(a) Definition of long-term foreign' bor¬ 
rowing applicable to (1) borrowings made 
prior to January 1, 1968, and (11) borrow¬ 
ings made on or after January 1. 1968. 

(b) (1) Effect of refinancing. 

(b) (2) Effect of conversion of convertible 
debt instruments. 

(c) Definition of proceeds. 

(d) Definition of available proceeds. 

(e) Requirements in addition to those of 
§ 324(a) applicable to borrowings made on or 
after June 10, 1968. 

The provisions of § 324 as amended are 
as follows: 

(a)(1) Definition of foreign borrowing 
(incorporating the conditions of former 
§ 324(e)). 
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(a) (2) Definition of long-term foreign 
borrowing applicable to borrowings made on 
or after May 1.1970. 

<a)(3) Definition of long-term foreign 
borrowing applicable to borrowings made 
prior to May 1, 1970 (or reference to former 
§ 324). 

(b) (1) Definition of refinancing (amended 
to conform to new § 324 (a)). 

(b) (2) I Unchanged) 

(c) (Unchanged) 

(d) Definition of available proceeds 
amended by July 1, 1972, to conform to revo¬ 
cation of § 313(d)(1)). 

(e) (Revoked) 

§ B324—4 Definition of long-term for¬ 
eign borrowing. 

* * • • * 

(iii) Borrowings made on or after 
June 10, 1968: § 324(a) (1) and former 
5 324(e) . As a result of former § 324(e), 
borrowings made from June 10, 1968, 
through April 30, 1970, could not qualify 
as long-term foreign borrowing unless: 

The borrowing was from a foreign’ bank; or 

The borrowing was from or was guaranteed 
by a foreign country or any agency thereof; 
or 

The borrowing had an original maturity of 
at least 3 years, and (as of the date of the 
borrowing) acquisition of the debt obligation 
would have been subject to the U.S. Interest 
Equalization Tax; or 

The lender agreed in writing that, for a 
period of 3 years from the date of the borrow¬ 
ing or until final maturity, whichever would 
first occur, it would not sell or otherwise 
transfer the debt obligation’ resulting from 
the borrowing (a) to a resident or national 
of the United States (other than a foreign 
bank as defined in § 317) or to a Canadian 
person (as defined in § 1101). or (b) to any 
person who the lender had reason to believe 
would sell or otherwise transfer the debt 
obligation to a U.S. resident or national or to 
a Canadian person. 

Section 324(e) was revoked pursuant 
to the amendments to § 324, published 
June 13, 1970 (35 F.R. 9248). However, 
the conditions imposed by § 324(e) have 
been incorporated into the definition of 
“foreign borrowing’* set forth in new 
§ 324(a) (1) effective with respect to bor¬ 
rowings made on or after May 1. 1970, 
except that the 3-year original maturity 
requirement of the third alternative has 
been eliminated. 

In connection with the first alternative 
(§ 324(a) (1) (i) and former § 324(e) (1) >. 
note that a foreign branch of a U.S. bank 
is considered a foreign bank under § 317. 
However, in order for a borrowing to 
qualify under this category, it is not 
enough that the borrowing is made 
through an entity organized or operat¬ 
ing as a “bank" under the laws of a 
foreign country. In addition to meeting 
that institutional test, the borrowing 
must meet a functional test. For example, 
the functional test would not be satisfied 
if (a) the bank is not itself the obligee 
on the DI’s debt obligation, or (b) the 
bank acts as agent for a principal other 
than a foreign bank (see Example 7 
above), or (c) the bank acts as under¬ 
writer for the DI with respect to sale of 
the debt obligations, or (d) the DI has 
reason to believe that the bank does not 
intend to hold the debt obligations until 
maturity but to sell, market or other¬ 
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wise transfer such obligations. In any of 
these cases the borrowing will not be 
from a foreign bank and must qualify 
under one of the other categories of 
§ 324(a)(1). 

Example 9. DI desires to place with Euro¬ 
peans $5 million principal amount of long¬ 
term notes convertible into common stock. 
DI contracts with a French subsidiary of a 
UJS. investment bank, the subsidiary being 
organized as a French bank, to underwrite 
the placement with European nationals. The 
$5 million borrowing is not from a foreign 
bank and. therefore, must qualify under 
another category of 5 324(a)(1) if it is to 
constitute a foreign borrowing. 

In connection with § 324(a) (1) (ii), an 
industrial or commercial enterprise of a 
foreign government operating essentially 
in the private business sector shall not be 
considered as part of the government of 
that country or as an agency thereof. 

Section 324(a) (1) (iii) is intended to 
permit obligations of a DI or its inter¬ 
national finance subsidiary that are sub¬ 
ject to Interest Equalization Tax (IET), 
if purchased by a resident or national of 
the United States, to qualify as foreign 
borrowing. Such obligations include 
short-term commercial paper or other 
obligations with respect to which an elec¬ 
tion has been made under § 4912(c) of 
the Internal Revenue Code of 1954, as 
amended. 

The requirement concerning applica¬ 
bility of the IET does not means that the 
tax actually must be imposed on a par¬ 
ticular U.S. resident or national. The 
requirement is satisfied if the nature of 
the debt obligation is such that under 
normal circumstances the tax would be 
imposed upon acquisition by any U.S. 
resident or national. Accordingly, debt 
obligations issued by a less-developed 
country corporation (exempt from the 
IET under Internal Revenue Code 
§ 4916) will not satisfy the conditions of 
§ 324(a) (1) (iii). On the other hand, a 
debt obligation the acquisition of which 
is exempt from tax under Internal Reve¬ 
nue Code § 4918, because previously held 
by a U.S. person, is not disqualified under 
§ 324(a) (1) (iii). 

To satisfy the provisions of former 
5 324(e)(3) (which applied to borrow¬ 
ings made from June 10, 1968, through 
April 30, 1970), the borrowing was also 
required to have an original maturity of 
at least 3 years. The term “original ma¬ 
turity of at least 3 years,” as used in 
5 324(e)(3), was analogous to the term 
“original maturity of at least 12 months” 
in former 5 324(a). Thus, a requirement 
that there be a principal repayment 
within 3 years disqualified the entire bor¬ 
rowing. Therefore, if mandatory redemp¬ 
tion of any debenture fell within 3 years 
of the issue date, the entire borrowing 
failed to qualify as a long-term foreign 
borrowing. The 3-year original maturity 
requirement of former § 324(e) (3) was 
eliminated for borrowings made on or 
after May 1. 1970 (see § 324(a) (1) (iii)). 
Note also that failure to qualify the full 
principal amount of a foreign borrowing 
as long-term foreign borrowing now re¬ 
sults only In a pro tanto reduction of 
proceeds. 


An agreement such as described in 
§ 324(a) (1) (iv) is not the typical agree¬ 
ment entered into between underwriters 
and a DI with respect to issuance of de¬ 
bentures to foreign nationals. Ordinarily, 
underwriters will agree not to offer or 
sell the debentures to persons who are 
nationals or residents of the United 
States or residents of Canada. Section 
324(a) (1) (iv), by contrast, contemplates 
a more restrictive agreement in which 
the obligee agrees not to sell or other¬ 
wise transfer the debt obligation to any 
United States or Canadian person or to 
any person who the obligee has reason to 
believe will so sell or otherwise transfer 
the debt obligation. 

(iv) Borrowings made on or after 
May 1, 1970. Borrowings by a DI made 
on or after May 1,1970 are subject to the 
provisions of amended § 324, as pub¬ 
lished in the Federal Register in final 
form on June 13, 1970 (35 F.R. 9248). To 
qualify as long-term foreign borrowing, 
a borrowing must be a “foreign borrow¬ 
ing” and must be continuously outstand¬ 
ing for not less than 12 months. 

Section 324(a) (2) provides that a for¬ 
eign borrowing (defined in § 324(a)(1)) 
by a DI will qualify as long-term foreign 
borrowing if the foreign borrowing (in¬ 
cluding refinancing thereof as described 
in § 324(b) (1)) is not repaid within 12 
months after its original date. A repay¬ 
ment is made “within 12 months” if 
made at any time prior to the corre¬ 
sponding month and day in the immedi¬ 
ately following calendar year. For ex¬ 
ample, if a boiTowing is made at any 
time on May 14, 1970, and is repaid at 
any time before May 14. 1971, the repay¬ 
ment would have occurred within 12 
months; however, repayment at any time 
on May 14, 1971 would not be “within 12 
months”. The date of a borrowing is de¬ 
fined in § 1002(e)(1). 

The definition of foreign borrowing 
contained in 5 324(a)(1) incorporates 
the requirements formerly set forth in 
5 324(e) (now revoked), which are dis¬ 
cussed in § B324-4(iii). As mentioned 
above, borrowings that would be subject 
to the Interest Equalization Tax no 
longer need to satisfy the 3-year original 
maturity requirement imposed by former 
5 324(e)(3). See 5 324(a) (1) (iii). As 
a result, DIs that borrow long-term 
through issuance of debentures will be 
able to provide for sinking fund pay¬ 
ments to redeem debentures within 3 
years after the date of issuance. 

Note that borrowings made prior to 
May 1, 1970 will continue to be governed 
by the provisions of former § 324(a) and 
(e) as in effect on April 30, 1970. as to 
whether or not such borrowings qualified 
as long-term foreign borrowings. How¬ 
ever, see § B324-5(ii). 

A DI may qualify a foreign borrowing 
made on or after May 1, 1970 as long¬ 
term foreign borrowing by keeping the 
borrowing outstanding for at least 12 
months or by making another foreign 
borrowing simultaneously with or prior 
to repayment of the immediately preced¬ 
ing borrowing, so long as the borrowing 
as refinanced remains continuously out¬ 
standing for at least 12 months. The in- 
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dividual foreign borrowings constituting 
long-term foreign borrowing may differ 
as to lender, amount and maturity. Ac¬ 
cordingly, a short-term borrowing that 
is renewed, extended or continued for a 
total period of at least 12 months will 
qualify as long-term foreign borrowing 
depsite the absence of express provisions 
for renewal, extension or continuance. 
However, a borrowing that is not in fact 
continuously outstanding for 12 months 
will not qualify as long-term foreign bor¬ 
rowing, notwithstanding a stated matu¬ 
rity of at least 12 months and notwith¬ 
standing provision for renewal, extension 
or continuance and the DI’s expectation 
not to repay within 12 months. 

DI may take a deduction under § 306 
fe> or § 313(d)(1) for allocation or ex¬ 
penditure (prior to July 1, 1972) of 
proceeds of long-term foreign borrowing 
before the required 12-month period has 
elapsed. A DI that does so, however, 
should be certain of its ability to keep 
the borrowing outstanding for the pre¬ 
scribed 12 months because deductions 
with respect to borrowings that sub¬ 
sequently fail to satisfy § 324(a) (2) are 
retroactively disqualified. Failure to 
qualify the full principal amount of a 
borrowing as long-term foreign borrow¬ 
ing will not result in disqualification of 
the entire borrowing. Proceeds of the 
borrowing will qualify as proceeds of 
long-term foreign borrowing in the prin¬ 
cipal amount of the borrowing that ulti¬ 
mately satisfies the requirements of 
5 324(a) (2). 

If a DI treats proceeds of a foreign bor¬ 
rowing as proceeds of long-term foreign 
borrowing on its annual report Form 
FDI-102F for any year and the borrow¬ 
ing does not thereafter meet the require¬ 
ments of § 324(a) (2) by reason of a 
repayment within 12 months, the DI 
must file an amended Form FDI-102F 
within 30 days after such repayment 
showing revised direct investment and 
liquid foreign balance entries as neces¬ 
sary to reflect the retroactive disqualifi¬ 
cation of the borrowing. If a borrowing 
that is retroactively disqualified has not 
been treated as long-term foreign bor¬ 
rowing on Form FDI-102F for any year 
but has been so reported on a quarterly 
report Form FDI-102, the next report 
on Form FDI-102/102F required to be 
filed after repayment of the borrowing 
should show direct investment and liquid 
foreign balance entries reflecting the 
disqualification. 

Example 10. On May 1. 1970, DI borrows 
$1 million from a foreign bank (X) on a 
3-month note with no provision for renewal 
or extension. The borrowing is a foreign 
borrowing under § 324(a) (1) (i). On August 1, 
1970 f DI repays the note and borrows $1 
million from another foreign bank (Y) on 
a 6-month note. On February 1, 1971, DI re¬ 
pays the loan from Y and borrows $1 million 
from foreign bank (Z), which DI repays on 
May 1, 1971. As of May lf i 970 , DI has ava U- 
able proceeds of long-term foreign borrowing 
SI million, which DI could expend or 
allocate In accordance with 5 313(d)(1) or 
5 306(e), if reported in accordance with 
5 324(c). Under amended 5 324, the initial 
3-month foreign borrowing qualifies as 
long-term foreign borrowing because such 


borrowing, as refinanced by successive for¬ 
eign borrowings, was continuously outstand¬ 
ing for 12 months. 

Example 11. On May 1, 1970, DI borrows 
$200,000 from a foreign bank (X) on a 6- 
month note. On November 1. 1970, DI re¬ 
pays X and purchases aU of the stock of a 
French corporation from an unaffiliated for¬ 
eign national (Y) for $300,000. consisting of 
$100,000 in cash at the closing and DI’s 6- 
month promissory note for the balance as to 
which Y provides the agreement specified in 
§ 324(a) (l)(iv). On May 1, 1971, DI makes 
payment on its promissory note. Under 
§ 324, the $200,000 borrowed on May 1, 1970, 
constituted proceeds of long-term foreign 
borrowing. The initial borrowing from the 
bank was not deemed repaid within 12 
months because such borrowing, refinanced 
by the borrowing from Y, was continuously 
outstanding for 12 months. 

Example 12. On May 1, 1970, DI makes a 
public offering to non-Canadian foreign na¬ 
tionals through its International finance 
subsidiary of $10 million principal amount 
of debentures maturing in 1980. Acquisition 
of the debentures by U.S. residents or na¬ 
tionals will be subject to the Interest Equal¬ 
ization Tax. The financing documents pro¬ 
vide for sinking fund payments of $1 million 
each on November 1, 1970 and November 1, 
1971, to be used by a New York trustee to 
purchase an equivalent ampunt of the de- 
bentxires for redemption. The borrowing con¬ 
stitutes a foreign borrowing under § 324(a) 
(l)(iii). To qualify the entire $10 million 
as long-term foreign borrowing under 5 324 
(a)(2), DI must refinance the November 1, 
1970 sinking fund payment for an additional 
6 months in accordance with 5 324(b)(1). 
If DI does not refinance, it will still have 
$9 million of available proceeds of long¬ 
term foreign borrowing. The sinking fund 
payment on November 1, 1971 will not affect 
qualification of the portion of the borrowing 
that was outstanding for 12 months as of 
such date. 

Repayment through conversion of con¬ 
vertible debt instruments or accelerated 
repayment upon default occurring within 
the first 12 months of a borrowing will 
not prevent its qualification as long-term 
foreign borrowing. A conversion or ac¬ 
celerated repayment is deemed to occur 
as of the maturity specified in the debt 
instrument involved. See the proviso in 
§ 324(a) (2). Transfers of capital, repay¬ 
ment charges under § 1003, and reduc¬ 
tions of proceeds, on the other hand, are 
determined in accordance with the rules 
otherwise applicable to repayment of 
long-term foreign borrowing. (See 
§ B324—11.) 

Example 13. On July 1, 1970, DI Issues $5 
million principal amount of 5-year converti¬ 
ble debentures through its international 
finance subsidiary. The entire amount of the 
issue Is converted between February 1 and 
July 1, 1971. Solely for purposes of determin¬ 
ing qualification as long-term foreign bor¬ 
rowing under 5 324(a) (2), the conversions 
are deemed not to have occurred until July 1, 
1975, the stated maturity of the debentures. 
However, transfers of capital are recognized 
in accordance with the usual rules for repay¬ 
ment upon conversion. Accordingly, DI would 
have a reduction of Its allowable under 5 1003 
In 1972 for the conversions that took place 
in 1971. (See 5 1002(a)(3).) 

Example 14. On February 1, 1971, DI makes 
a public offering of $10 million principal 
amount of convertible debentures maturing 
in 1980. Sinking fund payments In the 
amount of $1 million are due January 15, 


1972, and January 15, 1973. In March 1971, 
DI expends $6 million of the proceeds of the 
offering in making a transfer of capital, for 
which a deduction is taken under 5 313(d) 

(1). In December 1971 the entire amount of 
the offering is converted. Under 5 324. $9 mil¬ 
lion is qualified as long-term foreign borrow¬ 
ing. One million dollars of the borrowing is 
deemed repaid for purposes of 5 324(a) (2) on 
the due date of the first sinking fund pay¬ 
ment (January 15. 1972) and does not qual¬ 
ify under § 324 because such payment is 
within 12 months. Assuming no other rele¬ 
vant transactions, the conversion will result 
In a transfer of capital of $6 million, which 
will constitute a repayment charge under 
§ 1003 in 1972 and a reduction of available 
proceeds ($3 million) to zero in 1971. 


§ B324—6 Proceeds of long-term foreign 
borrowing. 

The teim “proceeds of long-term for¬ 
eign borrowing” is defined in § 324(c) to 
mean the gross amount or value received 
from a long-term foreign borrowing (be¬ 
fore deducting discounts, commissions, 
or fees) less repayment of principal of 
such borrowing. A borrowing must be 
reported to OFDI on the DI’s first re¬ 
quired periodic report following the bor¬ 
rowing (whether quarterly or annual) in 
order for funds received from the bor¬ 
rowing to qualify as proceeds of long¬ 
term foreign borrowing. Therefore, if a 
DI contemplates using funds received 
from a borrowing as an offset to direct 
investment under § 306(e) at any time 
in the current or succeeding years, the 
borrowing should be reported on Form 
FDI-102 or FDI-102F, whichever is first 
required thereafter. If a borrowing is not 
reported, the DI will not have available 
proceeds from such borrowing. 

Example 23. On July 1, 1972, DI’s Inter¬ 
national finance subsidiary sells a public 
offering In Europe of 12-year, $20 million 
face amount convertible debentures in a 
form that qualifies as long-term foreign bor¬ 
rowing. The debentures are sold at an aggre¬ 
gate discount of $500,000 and DI pays $500,- 
000 in underwriting fees. DI thus receives $19 
million net as a result of the borrowing. How¬ 
ever. for purposes of 5 324(c), the proceeds of 
the borrowing are $20 million. DI reports 
this borrowing on Form FDI-102 for the 
third quarter of 1972. Accordingly. DI has 
$20 million in available proceeds. Includ¬ 
ing the $1 million representing discount 
and fees. DI may allocate a full $20 million 
to positive direct investment under § 306(e) 
even though only the $19,000,000 received Is 
repatriated before the end of the year. DI 
may hold liquid foreign balances of $20 mil¬ 
lion, in addition to the minimum or his¬ 
torical amount, until it reduces available 
proceeds of the borrowing by allocation. 

Example 24. DI’s international finance sub¬ 
sidiary Issues debentures in aggregate prin¬ 
cipal amount of $10 million, in a form that 
qualifies as a long-term foreign borrowing. 
Attached to each debenture Is a warrant 
entitling the holder to purchase N number of 
shares of DI’s common stock at P price. DI 
obtains the opinion of its independent finan¬ 
cial counsel that the value attributable to 
the warrants (based on coupon rate of the 
debentures and the interest-cost saving to 
the issuer over the life of the issue repre¬ 
sented thereby in relation to prevailing mar¬ 
ket rates for nonconvertible debt issues, or on 
some other basis acceptable to OFDI) Is $1 
million. DI has made a long-term foreign bor- 
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rowing, the proceeds of which are $9 million. 
The $1 million attributable to the warrants is 
not proceeds of long-term foreign borrowing. 

§ B324—7 Available proceeds. 

“Available proceeds” are defined in 
§ 324(d) as proceeds of long-term foreign 
borrowing that have not been allocated 
to positive direct investment and de¬ 
ducted therefrom under § 306(e), or ex¬ 
pended in transfers of capital prior to 
July 1, 1972, for which deductions were 
made imder § 313(d) (1), and are, there¬ 
fore, still available to be allocated by 
the DI. 

Although available proceeds are re¬ 
duced by expenditure (prior to July 1, 
1972) or allocation, DI may subsequently 
change the scheduled area in which the 
deduction is taken by allocation or re¬ 
allocation imder § 203(d) (2) or (3). 
(See 5 B324-10.) (During 1968, 5 324(c) 
contained a provision whereby the re¬ 
turn of proceeds of long-term foreign 
borrowing to the DI by an AFN, by 
reason of repayment or other liquidation 
of debt or equity interests in such AFN 
acquired with such proceeds, was treated 
as an increase in available proceeds of 
long-term foreign borrowing, and not as 
a transfer of capital under § 312(b).) 

Example 25. During 1966, DI made a long¬ 
term foreign borrowing of $16 million, and 
used the entire amount that same year to 
acquire a debt obligation of a Schedule B 
AFN (B). During 1967, B repaid $5 million 
principal amount of the $16 million debt 
obligation, and during 1968, B repaid another 
$5 million principal amount of such debt 
obligation. At the end of 1968, DI allocated 
$2 million of the $10 mlUion relumed (con¬ 
sidered to be "available proceeds" under the 

1968 regulations) to a positive net transfer 
of capital to Schedule C. At the end of 1968, 
DI had proceeds of long-term foreign bor¬ 
rowing of $16 million: $8 million were avail¬ 
able proceeds, $5 million were expended in 
B, and $2 million were allocated to Sched¬ 
ule C. 

In March 1969, B repaid the Anal $5 million 
principal amount of its debt obligation to DI. 
This repayment is recognized as a 5 312(b) 
negative transfer of capital from B to DI 
and does not change the amount of available 
proceeds. After the March transaction, DI 
held $8 million of available proceeds, $5 
mllion of returned proceeds and $2 million 
of allocated proceeds. In June 1970, DI ex¬ 
pended the cash received from B in March 

1969 to acquire stock of new Schedule A AFN. 
This constituted a transfer of capital under 
5 312(a). DI received no deduction with re¬ 
spect to this transfer of capital since the 
funds expended were not available proceeds. 
At the end of 1970. DI allocates $4 million 
of the available proceeds to positive direct 
investment in Schedule C. At the end of 1970. 
DI etill has $15 million of proceeds of long¬ 
term foreign borrowing, $4 million of which 
are available proceeds, $5 million of which 
are considered to be expended in B, and $6 
million are allocated to C. 

§ B324—8 Expenditure of available pro¬ 
ceeds and deduction from net trans¬ 
fer of capital. 

Prior to July 1. 1972, if a DI expended 
available proceeds of long-term foreign 
borrowing in a transfer of capital to an 
AFN (other than a Canadian affiliate), 
the amount of such proceeds so expended 
was deducted from the net transfer of 
capital to the appropriate scheduled area 


under 5 313(d)(1). The deduction was 
mandatory when available proceeds were 
so expended. 

Section 313(d)(1) was revoked effec¬ 
tive July 1, 1972, thereby removing from 
the regulations the mandatory deduc¬ 
tion for expenditure of available pro¬ 
ceeds. Instead, available proceeds that 
are expended by a DI in making a trans¬ 
fer of capital on or after July 1, 1972. 
remain available for allocation and may 
be allocated as required by the DI to 
achieve compliance with the regulations. 
Section 306(e) was correspondingly 
amended to permit proceeds that are so 
expended and subsequently allocated to 
remain expended in the AFN to which 
the transfer of capital was made by the 
DI. Except for proceeds that are ex¬ 
pended in making a transfer of capital, 
however, the prohibition against holding 
allocated proceeds in any form of foreign 
property remains in effect. 

DIs are cautioned that deductions un¬ 
der 5 313(d)(1) must be made for all 
transfers of capital made with available 
proceeds prior to July 1, 1972. Available 
proceeds that were so expended prior to 
such date may not be allocated to posi¬ 
tive direct investment under § 306(e) (1). 
Also, the repayment of long-term foreign 
borrowing at any time will continue to 
involve a transfer of capital under § 312 
(a) (7) or § 1404(a) (2) to the extent that 
a deduction for expenditure of available 
proceeds of such borrowing was made 
under 5 313(d)(1). Section 203(d)(2) 
provides for allocation where a deduction 
for expenditure of available proceeds 
previously was made under § 313(d) (1). 
Section 324(d) reduces available pro¬ 
ceeds where such proceeds were expended 
prior to July 1. 1972. Section 1404(a) (2) 
provides for the recognition of a transfer 
of capital upon repayment of an overseas 
borrowing where a deduction for expend¬ 
iture of available proceeds previously was 
made under 5 313(d)(1). 

The following examples apply only to 
expenditures made prior to July 1, 1972. 

Example 26. DI acquires all the stock of an 
Argentinian' company from an unaffiliated 
foreign national (X). The purchase price is 
$4 million, $1 million of which is payable in 
cash at the closing. The balance is to be paid 
in three equal annual installments of $1 
million (together with accrued interest) 
commencing 1 year from the date of closing. 
Assuming the borrowing qualifies as long¬ 
term foreign borrowing. DFs net transfer of 
capital to Schedule A is $1 million (i.e., a 
$4 million transfer of capital under § 312(a) 
(1) resulting from the stock acquisition, 
from which is deducted the $3 million avail¬ 
able proceeds of long-term foreign borrowing 
expended in making that transfer of capital 
pursuant to § 313(d) (1)). 

Example 27. DI purchases from unaffiliated 
foreign nationals all outstanding stock of a 
closely held German corporation. In exchange 
therefor. DI delivers to the sellers $5 million 
principal amount of 1-year debentures con¬ 
vertible into common stock of DI, that qual¬ 
ify as a long-term foreign borrowing. DI has 
made a $5 million transfer of capital to the 
German corporation and receives a deduction, 
under 5 313(d)(1) in an equal amount. As¬ 
suming no other transactions during the 
year. DI’s net transfer of capital to Schedule 
C during the year will be zero. 


Example 28. In December 1968. DI made a 
$5 mlUion long-term foreign borrowing. In 
January 1969, DI loans the $6 million to a 
Schedule A AFN (A) on A’s 6-month note. 
Accordingly, DI made a $5 million transfer of 
capital and received a deduction under 5 313 
(d) (1), so that its net transfer of capital to 
Schedule A at the end of the first quarter was 
zero. In July 1969. A repaid the $5 million, 
as a result of which there was a § 312(b) 
transfer of capital from A to DI. In August 
1969, DI loaned the $5 million to a Schedule 
B AFN (B), resulting in a 5 312(a) transfer 
of capital to Schedule B. Assuming no other 
revelant transactions during the year, DI 
has made positive direct investment of 
$5 million to Schedule B. Under 5 203(d)(2), 
DI may allocate the proceeds to such posi¬ 
tive direct investment in Schedule B, if DI 
complies with the reporting and repatria¬ 
tion requirements of 5 203(d)(2). If such 
allocation is made, DI must recognize a trans¬ 
fer of capital to Schedule A of $5 million 
(thereby effectively cancelling the July 5 312 
(b) transfer from A to DI). Note that a 
§ 313(d) (1) deduction cannot be taken with 
respect to the 1969 loan to B, but the 
§ 203(d)(2) reallocation has the same effect 
as a 5 313(d)(1) deduction. 

Example 29. In November 1968, DI’s inter¬ 
national finance subsidiary publicly issued 
convertible debentures in principal amount 
of $25 million, which qualified as a long¬ 
term foreign borrowing. In February 1969, DI 
purchased machinery with $5 million of 
available proceeds derived from the public 
issue and installed the machinery in its Aus¬ 
tralian branch B. Assuming that the trans¬ 
fer of machinery to B results in a net in¬ 
crease of $5 million in B’s assets and there are 
no other relevant transactions during 1969, 
DI's net transfer of capital to Schedule B 
during 1969 is zero, because the $5 million 
transfer of capital is offset by a deduction 
in an equal amount of available proceeds of 
long-term foreign borrowing expended in 
such transfer of capital, pursuant to § 213 

(d)d). 

Example 30. In December 1968, DI’s inter¬ 
national finance subsidiary publicly issued 
convertible debentures in principal amount 
of $20 million which qualified as a long-term 
foreign borrowing. In February 1969, DI ex¬ 
pended $10 million of available proceeds of 
such borrowing to acquire the assets of a 
German corporation, which DI organized as 
a direct branch. Upon acquisition, net assets 
of the branch (disregarding DI’s equity in¬ 
terest) were $10 million. During the remain¬ 
der of 1969, DI made no further debt or 
equity investment in the branch. However, 
after acquisition by DI. the branch in¬ 
curred a loss in 1969 of $500,000, so that its 
net assets at the end of 1969 were $9,500,000. 
DI has no other Schedule O AFNs. Although 
DI’s net transfer of capital to the German 
branch during 1969 would normally be 
$9,500,000 (by operation of 5 313(b)), the 
$10 million expended in acquisition of the 
branch is offset by a $10 million deduction 
under 5 313(d)(1). because the acquisition 
was made with available proceeds. There¬ 
fore, after taking into account the loss of 
$500,000. DI has a negative net transfer of 
capital to Schedule C during 1969 of $ 500 , 000 . 

Example 31. In January 1969. DI borrowed 
$5 million from a foreign bank, which quali¬ 
fied as a long-term foreign borrowing. Dur- 
ing the same month, DI loaned the $5 mil¬ 
lion to a Canadian AFN. The proceeds so 
expended are still available proceeds. (See 
5 324(d).) No deduction with respect to 
their expenditure was received under § 31 
(d)(1) because 5 1103 excludes Canada from 
Schedule B for purposes of 5 313 (a) and (b). 
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§ B324— 9 Allocation of available pro¬ 
ceeds. 

A DI may reduce positive direct in¬ 
vestment during a year by “allocating” 
available proceeds of long-term foreign 
borrowing to such positive direct invest¬ 
ment. Allocation is accomplished when 
(a) an entry is made on the books and 
records maintained by the DI pursuant to 
§§ 203(b) and 601; (b) the allocation 
and deduction are reported on Form 
FDI-102F for the year in which made; 
and (c) as of the end of the year for 
which the allocation is made or, alterna¬ 
tively, as of February 28, 1973, with 
respect to an allocation made for 1972, 
the allocated proceeds are not held in any 
form of foreign property. (See § B306-7.) 

Thus, a DI may reduce positive direct 
investment made during. 1972 by allo¬ 
cating available proceeds of any long¬ 
term foreign borrowing that is outstand¬ 
ing on February 28, 1973. Such borrow¬ 
ing may be made during January or 
February 1973, or may have been made 
by the DI during 1972 or a prior year. 
The 12-month maturity test for long¬ 
term foreign borrowing will, of course, 
apply to any borrowing of which avail¬ 
able proceeds are allocated, i.e., the bor¬ 
rowing, as refinanced, must be continu¬ 
ously outstanding for at least 12 months. 

It should be noted by DIs that they 
may allocate to positive direct invest¬ 
ment made during 1972 any proceeds 
that are available for allocation on De¬ 
cember 31, 1972, notwithstanding the re¬ 
payment of the underlying long-term 
foreign borrowing during January or 
February 1973. Such repayment will in¬ 
volve a transfer of capital during 1973. 

Example 32. DI has five wholly-owned 
incorporated AFNs in Schedule B. During 
1969, DI is authorized to make positive direct 
Investment of $1 million in Schedule B. In 
1969, the Schedule B AFNs have earnings 
ol $1,400,000 and pay no dividends; DI's net 
transfer of capital to Schedule B is zero; 
and positive direct investment Is, therefore, 
$1,400,000. In November 1969, DI makes a 
borrowing from a foreign bank of $900,000 
which qualifies as a long-term foreign bor¬ 
rowing under § 324 and deposits the $900,000 
in a demand deposit in a London bank. To 
reduce Schedule B positive direct investment 
to the authorized $1 million for 1969: 

(a) DI repatriates $400,000 to the United 
States by December 31, 1969, as required by 
1 306(e), and Invests the $400,000 in bonds 
of a u.s. corporation. 

(b) Thereafter, DI enters an allocation on 
its bookB and records and deducts $400,000 
from positive direct investment on Its FDI- 
102F for 1969. as required by 5 306(e). 

Accordingly, DI has made positive direct in¬ 
vestment of $1 million in Schedule B for 
I960. As to 1970 and subsequent years, DI 
holds $500,000 Unavailable proceeds ($900,000 
less $400,000 allocated). 

Example 33. DI has three Schedule C AFNs. 
X. Y, and Z. and a $200,000 Schedule C 
allowable. In November 1968, DI has secured 
a commitment for a line of credit from a 
foreign bank of up to $5 million for a period 
of 5 years. During 1969, the following trans¬ 
actions take place: 

(a) X has $175,000 In earnings and pays 
dividends. X repays $100,000 of a loan 
from DI and thereby satisfies a debt obliga¬ 
tion of X held by DI. 


RULES AND REGULATIONS 

(b) Y has $25,000 of earnings and pays 
no dividends. DI performs services on behalf 
of Y worth $400,000, for which DI Is not paid 
at the end of 1969. 

(c) Z has $50,000 of earnings and pays no 
dividends. DI leases machinery having a 
value of $500,000 to Z for a period of 10 years. 

DI thus has Schedule C reinvested earnings 
of $250,000 and a positive net transfer of cap¬ 
ital of $800,000. resulting in positive direct 
investment of $1,050,000, only $200,000 of 
which is authorized. During December 1969, 
DI takes down $850,000 under its line of 
credit, repatriates the funds to the United 
States, and utilizes the funds to make a pay¬ 
ment to a U.S. lender on a real estate loan. 
Thereafter, pursuant to fi 306(e), DI records 
an allocation of $850,000 in its § 203(b) books 
and reports the allocation on its Form FDI- 
102F for 1969. DI's positive direct invest¬ 
ment in Schedule C after the deduction Is 
$ 200 , 000 . 

Example 34. DI has one Schedule C AFN, 
a direct branch of the DI, and zero Schedule 
C allowable. During 1969, DI transfers used 
machinery of a valuo of $250,000 to its 
Schedule C branch, and the branch has 
$100,000 of earnings, all of which is retained, 
thereby increasing branch net assets by 
$350,000. In December 1969, DI makes a long¬ 
term foreign borrowing from a foreign bank 
of $350,000, repatriates the proceeds thereof 
to the United States and deposits them in a 
New York bank. Thereafter, DI makes an 
entry in its § 203(b) books and reports an al¬ 
location in its Form FDI-102F for 1969. DI’s 
positive direct Investment in Schedule C is 
zero. 

Example 35. In 1968, DI made a long-term 
foreign borrowing of $10 million and ex¬ 
pended or allocated $8 million of the pro¬ 
ceeds thereof to transfers of capital in 
Schedules A and C. In December 1968, DI also 
loaned $2 million of such proceeds on 6- 
month terms to a Canadian AFN. In June 
1969, the 6-month notes were renewed for 
another 6 months. During 1969, DI has posi¬ 
tive direct investment of $3 million in Sched¬ 
ule B and a $1 million allowable In Schedule 
B. In December 1969, DI causes Its Canadian 
AFN to repay the loan to the DI, places the 
funds on deposit In a New York bank, makes 
an entry in its 5 203(b) books and reports an 
allocation and deduction of $2 million in its 
Form FDI-102F for 1969. DI's positive direct 
investment in Schedule B is $1 million. 

An allocation that Is made under 
5 306(e) to positive direct investment 
calculated worldwide by a DI electing 
§ 503 is deemed made in each scheduled 
area in proportion to the amount of 
positive direct investment made in each 
such area. An allocation to combined 
Schedules B/C positive direct investment 
by a DI electing § 507 is similarly ap¬ 
portioned. See § B306-7. 

§ B32 \— 10 Allocation of expended pro¬ 
ceeds and reallocation of previously 
allocated proceeds. 

Section 203(d)(2) permits a DI ex¬ 
pending proceeds of long-term foreign 
borrowing, and making a corresponding 
§ 313(d) (1) deduction during the period 
January 1, 1968, through June 30, 1972, 
to make unlimited successive deductions, 
in the same or successive years, from 
positive direct investment in other sched¬ 
uled areas. 

Under 1 203(d)(3), a direct investor 
allocating proceeds of long-term foreign 
borrowing to positive net transfer of 
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capital during 1968 or to positive direct 
investment in succeeding years may 
thereafter reallocate such proceeds to 
positive direct investment in other sched¬ 
uled areas. 

Whenever a deduction against posi¬ 
tive direct investment is made under 
§ 203(d) (2) or (3), a transfer of capital 
in an amount equal to the deduction must 
be recognized in the scheduled area in 
which the last prior deduction was made. 

Allocation of expended proceeds un¬ 
der 5 203(d)(2) is accomplished in a 
manner similar to allocation of available 
proceeds under 5 306(e). Both sections 
require the DI to make appropriate en¬ 
tries in the books and records maintained 
pursuant to § 203(b), and the allocation 
must be reported on the DI’s next annual 
report (Form FDI-102F). Allocations 
under 5 203(d)(2) are subject to the 
repatriation requirements of that section. 

Reallocation under 5 203(d) (2) and 
(3) of proceeds previously deducted un¬ 
der 5 313(d)(1), § 203(d), or § 306(e) re¬ 
quires appropriate bookkeeping entries. 
The DI must reflect the reallocation on 
books and records required to be kept by 
5 203(b) and the corresponding deduc¬ 
tion together with the transfer of capital 
to the appropriate scheduled area on the 
next annual report (Form FDI-102F). 
Reallocations made pursuant to 5 203(d) 
(3) are subject to the proscriptions of 
§ 306(e) wrtth respect to the form in 
which the underlying proceeds may be 
held. 

No allocation or reallocation under 
5 203(d) (2) or (3) may take place with 
respect to any part of a long-term for¬ 
eign borrowing that has been repaid 
since proceeds are extinguished by 
repayment. 

Example 36. During 1968, DI made a long¬ 
term foreign borrowing of $5 million, and 
allocated the proceeds to positive net transfer 
of capital to Schedule A (under 5 313(d)(1) 
of the 1968 regulations). At the end of 1970, 
DI has positive direct investment of $6 mil¬ 
lion in Schedule O. and has repaid $1 million 
of the borrowing. Section 203(d) (3) permits 
DI to reallocate $4 million (outstanding pro¬ 
ceeds) previously allocated to Schedule A 
during 1968 to the Schedule C positive di¬ 
rect Investment, thereby reducing it to $2 
million, by recording the reallocation In the 
books and records required in 5 203(b), by 
reporting the reallocation and deduction in 
the annual report (Form FDI-102F) for 1970, 
and by holding the $4 million of allocated 
proceeds, as of the end of 1970, in a form per¬ 
mitted by 5 306(e). Upon such reallocation. 
DI must recognize a transfer of capital to 
Schedule A of $4 million. 

Example 37. During 1968. DI made a long¬ 
term foreign borrowing of $2 million and 
used the proceeds to extend a 1-year loan 
to a Schedule B AFN (B). During 1969, B 
repays the loan, constituting a § 312(b) 
transfer of capital to DI, and DI invests the 
$2 million in bonds of a UB. corporation. 
During 1969. DI allocates (pursuant to 5 203 

(d) (2)) the $2 million to positive direct In¬ 
vestment in Schedule C by making an entry 
in the books and records required by 5 203 
(b), and by reporting the allocation and de¬ 
duction on the annual report (Form FDI- 
102F) for 1969. DI must, as of yearend, con¬ 
tinue to hold the $2 million In the U.S. cor¬ 
porate bonds (or in some other form of U.S. 
property) unless the $2 million is expended 
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In making a further transfer of capital to an 
AFN. As a result of the allocation, positive 
direct Investment In Schedule C is reduced 
by $2 million, but DI must recognize a § C12 
(a) transfer of capital of $2 million to Sched¬ 
ule B. 

Example 38. DI makes a long-term foreign 
borrowing of >3 millioh in March 1969 and 
loans the proceeds to a Schedule B AFN (B), 
recognizing a § 312(a) transfer of capital to 
B and making a deduction from net transfer 
of capital to that scheduled area under § 313 
(d)(1). In October 1969, B repays the loan 
and DI then loans the $3 million to a Sched¬ 
ule A AFN. resulting in a § 312(b) transfer 
of capital from B and a $ 312(a) transfer of 
capital to A. On the annual report (Form 
FDI-102F), however, DI makes a § 203(d) (2) 
allocation of the $3 million to positive di¬ 
rect investment in Schedule C, resulting in a 
deduction of $3 million from positive direct 
Investment in Schedule C and a § 312(a) 
transfer of capital in the same amount to 
Schedule B. DI is permitted to leave the 
$3 million proceeds actually invested in 
Schedule A, notwithstanding the allocation 
to Schedule C. 

Example 39. During 1967, DI made a long¬ 
term foreign borrowing of $6 million and, in 
turn, lent the funds received to a Schedule 
A AFN for a 3-year term, repayment to be 
made in full at maturity. During 1969, DI 
desires to allocate such proceeds to positive 
direct investment in Schedule C. This 1s not 
permissible. The proceeds of the borrowing 
do not qualify for allocation under 5 203(d) 
(2) since they w f ere expended prior to 1968. 

§ B324—11 Repayment of long-term for¬ 
eign borrowing. 

Repayment of long-term foreign bor¬ 
rowing occurs whenever the DI reduces 
its indebtedness created by the borrow¬ 
ing, whether by cash repayment, delivery 
of equity securities upon conversion, 
open market purchases of its obligations 
or by making sinking fund payments to 
a trustee (domestic or foreign) to be used 
by the trustee to redeem the DI’s obliga¬ 
tions. The amount of a repayment is the 
amount of indebtedness surrendered, re¬ 
gardless of the value of the funds or 
other property transferred by the DI in 
making the repayment (see Example 45 
below). 

Repayment of long-term foreign bor¬ 
rowing reduces the amount of proceeds 
held by the DI to the extent of the repay¬ 
ment. In addition, a transfer of capital 
must be recognized by the DI (under 
§ 312(a) (7)) upon repayment of the 
long-term foreign borrowing to the ex¬ 
tent that the proceeds were expended in 
making (or, during 1968, allocated to) 
transfers of capital to AFNs prior to 
July 1, 1972, or were allocated to positive 
direct investment. The transfer of capi¬ 
tal is incurred in the scheduled area in 
which the deduction from net transfer of 
capital or positive direct investment was 
taken. If, as a result of allocation or re¬ 
allocation, deductions were taken in suc¬ 
cessive scheduled areas, the transfer of 
capital is recognized in the last sched¬ 
uled area in which a deduction was 
taken. However, if the total deductions 
with respect to the amount of the bor¬ 
rowing repaid were last taken in two or 
more scheduled areas, the transfer of 
capital resulting from repayment will be 
charged proportionally, based on the last 
deductions taken in each scheduled area. 


RULES AND REGULATIONS 

The following examples apply to ex¬ 
penditures of available proceeds made 
prior to July 1, 1972. Since there is no 
deduction from the net transfer of capi¬ 
tal for an expenditure of available pro¬ 
ceeds made on or after July 1, 1972 (see 
§ B313-6), the repayment of the under¬ 
lying borrowing does not involve a trans¬ 
fer of capital unless the available pro¬ 
ceeds were subsequently allocated under 
§ 306(e). 

Example 40. In 1968, DI made a long-term 
foreign borrowing of $1 million and loaned 
the proceeds to a Schedule C AFN, receiving 
a deduction with respect to such transfer 
of capital under § 313(d)(1). During 1969, 
DI repays the long-term foreign borrowing. 
DI must recognize a $1 million transfer of 
capital to Schedule C under $ 312(a) (7). 

Example 41. In 1968, DI made a long-term 
foreign borrowing of $1 million, and allocated 
the proceeds to a positive net transfer of 
capital in Schedule A, thereby receiving a 
deduction from Schedule A net transfer of 
capital under 5 313(d)(1). In 1969. DI re¬ 
allocated, under 5 203(d)(3), the proceeds 
to positive direct investment in Schedule 
C, recognizing a transfer of capital to Sched¬ 
ule A and a deduction from positive direct 
investment in Schedule C. each in the 
amount of $1 million. If, in 1970. DI repays 
the long-term foreign borrowing, DI must 
recognize a transfer of capital under § 312 

(a) (7) to Schedule C, since the last deduc¬ 
tion with respect to the proceeds was re¬ 
ceived in that scheduled area. 

Example 42. In 1968, DI made a long-term 
foreign borrowing of $1 million. DI expended 
$600,000 of the proceeds in a transfer of 
capital to Schedule B, receiving a deduction 
under 5 313(d) (1) from net transfer of cap¬ 
ital in Schedule B, and allocated the re¬ 
maining $400,000 to a positive net transfer 
of capital to Schedule C, receiving a similar 
deduction in Schedule C. During 1969, DI 
repays the long-term foreign borrowing and 
DI recognizes a $600,000 transfer of capital 
to Schedule B and a $400,000 transfer of cap¬ 
ital to Schedule C, under § 312(a) (7). 

Example 43. In 1968, DI made a long-term 
foreign borrowing of $1 million. DI expended 
$500,000 of the proceeds in a transfer of 
capital to Schedule A, allocated $200,000 to 
a positive net transfer of capital in Schedule 
B. and allocated the remaining $300,000 to 
a positive net transfer of capital in Sched¬ 
ule O. Appropriate deductions were also 
taken from net transfer of capital in each 
scheduled area, under 5 313(d)(1). During 
1969, DI allocated to Schedule C, under 
5 203(d)(2), $250,000 of the proceeds pre¬ 
viously expended in Schedule A, thereby rec¬ 
ognizing a transfer of capital to Schedule A 
and receiving a deduction from positive di¬ 
rect investment in Schedule C in the same 
amount. If, in 1970, DI repays the long-term 
foreign borrowing, DI must recognize trans¬ 
fers of capital, under 5 312(a)(7), in the 
amount of $250,000 to Schedule A, $200,000 
to Schedule B, and $550,000 to Schedule C. 

Example 44. In February 1969, DI makes 
a long-term foreign borrowing of $1 million 
and loans the proceeds to a Schedule C AFN 
(C). receiving a deduction with respect to 
the transfer of capital under § 313(d) (1). In 
March 1970, C repays the loan, resulting in 
a $1 million transfer of capital under § 312 

(b) . In June 1970, DI repays the long-term 
foreign borrowing. The repayment is recog¬ 
nized as a transfer of capital to Schedule O 
of $1 million under 5 312(a)(7), since the 
last deduction with respect to the proceeds 
was received in that scheduled area. Note 
that the § 312(b) transfer of capital in 
March 1970 will offset the June 1970 § 312(a) 
(7) transfer of capital for purposes of cal¬ 


culating the net transfer of capital to Sched¬ 
ule C during 1970. 

The transfer of capital to be recog¬ 
nized upon repayment of a long-term 
foreign borrowing is in the amount of 
the indebtedness surrendered, which may 
be different from the value of the actual 
repayment. 

Example 45. In March 1968. DI made a $10 
million offering of debentures which qualified 
as long-term foreign borrowing. DI expended 
the proceeds in Schedule C and took a deduc¬ 
tion of $10 million from net transfer of capi¬ 
tal in Schedule C. In 1970. DI purchases all 
of the debentures at a total cost of $8 million. 
DI will be charged with a 5 312(a) (7) trans¬ 
fer of capital to Schedule C of $10 million 
for 1970. 

Repayment of a long-term foreign bor¬ 
rowing does not result in a transfer of 
capital if the proceeds of such borrowing 
are available proceeds at the time of re¬ 
payment. Generally, available proceeds 
are those proceeds that have not been 
expended prior to July 1, 1972, or 
allocated and with respect to which 
a deduction under § 313(d)(1) or 
§ 306(e) has not been received. Proceeds 
expended or allocated during the years 
1965 through 1968 will be considered 
available proceeds if returned to the DI 
prior to December 31, 1968, and not 
thereafter expended (prior to July 1, 
1972) or allocated. 

Example 46. DI makes a $1 million long¬ 
term foreign borrowing during 1969 and loans 
the proceeds to a domestic subsidiary for 
working capital purposes. Such proceeds are 
not allocated to positive direct investment at 
the end of 1969. If such proceeds are not ex¬ 
pended in 1970, repayment of the long-term 
foreign borrowing in 1970 will not be a trans¬ 
fer of capital under § 312(a) (7). 

Example 47. During 1968, DI made a $1 mil¬ 
lion long-term foreign borrowing and lent 
the proceeds, during May 1968, to a Schedule 
B AFN (B) on a 6-month note, receiving a 
deduction with respect to the transfer of 
capital under § 313(d) (1). In November 1968, 
B repaid the DI. Under the regulations in 
effect during 1968, the repayment did not 
constitute a § 312(b) transfer of capital from 
B to DI, but did constitute an increase in 
available proceeds of $1 million. In I960, 
without having again expended the $1 mil¬ 
lion in a transfer of capital or allocated such 
proceeds. DI repays the long-term * foreign 
borrowing. DI has not made a transfer of 
capital under 5 312(a)(7). If B's note had 
been for 9 months and repayment occurred 
In February 1969, DI would recognize a 
5 312(b) transfer of capital from B in 1969, 
the repayment would not have constituted 
an Increase in available proceeds, and re¬ 
payment of the long-term foreign borrowing 
in 1969 would be recognized as a $1 million 
transfer of capital to Schedule B under 
5 312(a) (7). 

Delivery of a DI’s equity securities to 
holders of debt instruments issued by the 
DI (or its international finance subsidi¬ 
ary) in connection with a long-term for¬ 
eign borrowing, pursuant to the exercise 
of conversion or similar rights, is deemed 
a repayment of the borrowing in the 
principal amount of indebtedness sur¬ 
rendered. See 5 324(b)(2). The conver¬ 
sion will result in repayment of the bor¬ 
rowing (and reduction of proceeds) in 
the year the delivery of stock occurs. 
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However, for purposes of § 1003, trans¬ 
fers of capital resulting from such repay¬ 
ment by conversion are not recognized 
until the year following the conver¬ 
sion. Thus, for example, if a DI’s inter¬ 
national finance subsidiary issues $20 
million face amount of debentures con¬ 
vertible into stock of the parent and in¬ 
vests the proceeds in Schedule C APNs 
of the parent, conversion by the foreign 
debenture holders of $1 million face 
amount into stock in 1970 (the stock be¬ 
ing delivered in 1970) results in a $1 
million repayment of the borrowing (i.e., 
a $1 million transfer of capital to Sched¬ 
ule C) in 1970 (see § 324(b)(2)). How¬ 
ever, assuming such repayment in 1970 
is generally authorized by § 1002(a) (3), 
reduction in the DI’s Subpart E allow¬ 
ables under § 1003 will be postponed until 
1971. 

Surrender of debentures upon exer¬ 
cise of attached warrants is treated simi¬ 
larly. However, since a portion of the 
funds received from sale of debentures 
with warrants attached is attributed to 
the warrants, the DI did not receive pro¬ 
ceeds of long-term foreign borrowing to 
the full extent of the face amount of the 
issue. Therefore, where a debenture is 
surrendered, a ratable portion of the 
principal amount will not result in repay¬ 
ment of a long-term foreign borrowing. 

Example 48. During 1968, DI’s Interna¬ 
tional finance subsidiary issued $10 million 
principal amount of debentures with war¬ 
rants attached, entitling holders to purchase 
10 shares of DI’s common stock at $100 and 
to present the debenture, having a principal 
amount of $1,000, in payment for the stock. 
DI’s independent financial counsel valued 
the warrants in an aggregate amount of $1 
million. Therefore, DI realized $9 million 
proceeds of long-term foreign borrowing from 
sale of the debentures with warrants at¬ 
tached. Also during 1968, DI’s international 
finance subsidiary loaned the entire $9 mil¬ 
lion to DI’s Schedule B AFNs, resulting in 
a § 313(d)(1) deduction. In 1969, upon the 
presentation of a warrant and debenture, 
and delivery of common stock to the holder, 
there is a repayment of the debenture, a 
reduction of proceeds of long-term foreign 
borrowing (to the extent such proceeds were 
received from sale of the debenture), and a 
transfer of capital under § 312(a) (7). (The 
transfer of capital occurs because such pro¬ 
ceeds were Invested in Schedule B and a 
deduction under § 313(d)(1) had been re¬ 
ceived during 1968.) However, although the 
amount of repayment is $1,000, the proceeds 
of long-term foreign borrowing received from 
sale of the debenture were $900. Accordingly, 
the transfer of capital to Schedule B and 
the corresponding reduction of proceeds will 
be $900. Recognition of the transfer of capi¬ 
tal which is authorized by § 1002(a) (3), will 
be postponed until 1970, when the reduction 
to Subpart E allowables occurs (see §§ 1002 
(a) (3) and 1003). 

Generally, whether a transfer of capi¬ 
tal or a reduction of available proceeds 
results from repayment of a long-term 
foreign borrowing may be ascertained by 
a DI from the books and records kept 
pursuant to § 203(b). Accordingly, when 
a DI repays a long-term foreign borrow¬ 
ing, all proceeds of which have been ex¬ 
pended piior to July 1, 1972, or allocated, 
the DI must report a transfer of capital 
under 5 312(a)(7). If a DI has not so 
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expended or allocated any part of a par¬ 
ticular long-term foreign borrowing, re¬ 
payment of the borrowing (in whole or 
in part) results in a reduction of avail¬ 
able proceeds. However, if a portion of 
proceeds of a borrowing has been ex¬ 
pended prior to July 1, 1972, or allocated, 
while the remainder has not been so ex¬ 
pended or allocated and thus constitutes 
available proceeds, the effect of partial 
repayment cannot be ascertained from 
the DI’s books and records. In such case, 
any repayment shall be treated first as a 
reduction of available proceeds (until the 
available proceeds are reduced to zero) 
and then as a transfer of capital under 
5 312(a)(7). On the other hand, if a 
long-term foreign borrowing is in the 
form of debentures convertible into stock 
of the DI and a portion of the proceeds 
has been expended or allocated and the 
remainder is held as available proceeds, 
OFDI will permit the DI to elect whether 
repayments resulting from conversions 
will be treated as reductions of available 
proceeds or as transfers of capital under 
5 312(a)(7). 

Example 49. In March 1968, DI made a 
long-term foreign borrowing from a foreign 
bank. DI gave the bank 20 notes, each for 
$1 million. At the end of 1968, DI had ex¬ 
pended or allocated $10 million of the pro¬ 
ceeds. By June 1969. DI had expended an 
additional $5 million. Accordingly, there re¬ 
mained $5 million of available proceeds. On 
October 1. 1969, DI repaid $2 million. The 
repayment did not constitute a transfer of 
capital under 5 312(a)(7); rather, avail¬ 
able proceeds were reduced from $5 million 
to $3 million. 

Example 50. During 1969, DI’s international 
finance subsidiary made a public issue of 
debentures convertible into common stock 
of DI. The issue qualified as a long-term 
foreign borrowing. The proceeds of such 
borrowing were $20 million. As of the end 
of June 1970, DI had expended $15 million 
of these proceeds in transfers of capital to a 
Schedule B AFN and $5 mUlion remained as 
available proceeds. During July 1970, $2 
million principal amount of debentures was 
converted into common stock of the DI. DI 
may treat the conversions either as reduc¬ 
tions of available proceeds or as transfers 
of capital to Schedule B. 

• ♦ • • • 

§ B321—12 Recordkeeping. 

Because funds or property that are 
proceeds of long-term foreign borrow¬ 
ing have special status under the regula¬ 
tions, it is necessary that special records 
be kept by DIs showing disposition of 
such proceeds at any given time. There¬ 
fore, § 203(b) requires DIs to identify 
separately each long-term foreign bor¬ 
rowing and to record each separate 
use of the proceeds. The term “use” refers 
not only to actual investments, but also 
to deductions taken under 5 203(d), 
5 313(d)(1) (prior to July 1, 1972) or 
5 306(e). For example, proceeds loaned 
by a DI to an AFN in Schedule C in 
March 1972 occasioned a deduction from 
net transfer of capital to Schedule C 
under 5313(d)(1), and the proceeds were 
actually invested in the Schedule C AFN. 
However, if the Schedule C AFN repays 
the loan and the DI does not thereafter 
allocate the returned proceeds under 
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5 203(d)(2), the Schedule C deduction 
will remain in effect until repayment of 
the underlying long-term foreign bor¬ 
rowing. Upon such repayment, a 5 312 
(a)(7) transfer of capital to Schedule 
C would have to be reflected. Similarly, 
proceeds allocated to and deducted from 
positive direct investment in any sched¬ 
uled area pursuant to § 306(e) may 
actually be invested in bonds of a U.S. 
corporation, or expended in making a 
transfer of capital to an AFN. Accord¬ 
ingly, the DI must identify actual in¬ 
vestment of proceeds as well as record 
direct investment deductions taken with 
respect to such proceeds. 

Since 5 313(d)(1) was revoked effec¬ 
tive July 1, 1972, only the actual invest¬ 
ment of proceeds, and no direct invest¬ 
ment deduction, is recorded in connec¬ 
tion with an expenditure of available 
proceeds in making a transfer of capital 
on or after such date. 

Example 51. During 1969, the international 
finance subsidiary of a U.S. corporation (DI) 
sells $25 million face amount of debentures 
convertible into DI’s common stock in a 
form that qualifies the issue as a long-term 
foreign borrowing, (a) DI sells the debentures 
at a discount of $1,250,000 and pays the 
underwriters commissions of $1,250,000, re¬ 
ceiving $22,500,000 net from the sale, (b) DI 
immediately expends $10 million of the pro¬ 
ceeds received to acquire a French corpora¬ 
tion (C). which then becomes a Schedule C 
AFN. (c) DI deposits the remaining proceeds 
of the borrowing ($12,500,000) in a demand 
account with a London bank, (d) At the 
end of 1969. DI allocates $3 million of these 
available proceeds to positive direct invest¬ 
ment in Schedule B. (e) In 1970, DI loans 
$5 million of the funds deposited in the 
London bank C. (f) Subsequently, in 1970, 
$2 million face amount of debentures are 
converted, (g) At the end of 1970, DI allo¬ 
cates $2,600,000 of available proceeds to 
positive direct investment in Schedule B. 

The above transactions should be re- 
corded on the books and records required 
by 5 203(b) in the following manner: 

With respect to transaction (a), DI enters 
proceeds of a long-term foreign borrowing 
in the amount of $25 million. 

With respect to transaction (b), DI enters 
an expenditure of $10 million in connection 
with the transfer of capital incident to ac¬ 
quisition of O (5 312(a)), and a deduction 
from net transfer of capital with respect to 
Schedule C (5313 (d)(1)). After these entries, 
DI’s records will reflect $15 million available 
proceeds and $10 million expended proceeds 
(the latter being held in the form of C’s 
stock). 

With respect to transaction (c). DI enter? 
the demand deposit of $12,500,000 available 
proceeds in the London bank; these proceeds 
are now held in the form of liquid foreign 
balances. DI would reflect $2,500,000 (the 
amount of discount and commissions) of 
available proceeds as being held in the United 
States. 

With respect to transaction (d), the 
$3 million allocation to Schedule B, DI may 
use the foregoing $2,500,000 available pro¬ 
ceeds deemed held in the United States. 
Accordingly, only $500,000 need be allocated 
out of available proceeds held as liquid for¬ 
eign balances. This $500,000 must be with¬ 
drawn from the London bank and repatriated 
to the United States (5 306(e)); DI does so, 
investing the $500,000 in bonds of a U<S. cor¬ 
poration. The allocation, the source of avail- 
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able proceeds used, and the repatriation 
transaction would be reflected In DI's books 
and records pursuant to § 203(b). 

Accordingly, at the end of 1969. DI has 
recorded a long-term foreign borrowing, 
the proceeds of which are $25 million. Of 
such proceeds, $10 million have been ex¬ 
pended. with a deduction in Schedule C, 
and are held in the form of stock of C; 
$2,500,000 relate to the discount and com¬ 
mission, are treated as being held in the 
United States and are allocated, with 
the deduction in Schedule B; $500,000 
are held in the form of bonds of a U.S. 
corporation and are allocated, with the 
deduction in Schedule B; and $12 million 
are held on deposit in the London bank 
and are available proceeds. 

With respect to transaction (e). DI enters 
an expenditure of $5 million available pro¬ 
ceeds to C. Available proceeds in the London 
bank are decreased by such amount, and DI 
now has another $5 million deduction in 
Schedule C under S 313(d) (1). the expended 
proceeds being held in the form of a debt 
obligation of C. 

With respect to transaction (f), DI is per¬ 
mitted to treat the repayment by conversion 
of the debentures either as a reduction of 
available proceeds or as a transfer of capital, 
DI elects to recognize a transfer of capital. 
Since total expended and allocated proceeds 
at the time of conversion are $18 million, 
with $15 million expended in Schedule C and 
$3 million allocated to Schedule B. % of 
$2 million ($1,667,000) is a transfer of capital 
to Schedule C and V t of $2 million ($333,000) 
is a transfer of capital to Schedule B. Simul¬ 
taneously, proceeds expended in C and al¬ 
located to B are reduced in an equal amount. 
Accordingly. DI treats the proceeds held In 
the form of debt obligation of C as reduced 
by $1,667,000. and DI treats allocated proceeds 
hold in the form of corporate bonds as having 
been reduced by $333,000. 

With respect to transaction (g), the al¬ 
location of $2,500,000 to Schedule B is entered 
by DI. The deposit in the London bank is 
shown as redticed by $2,500,000. Since DI 
must repatriate these allocated proceeds, the 
funds are deposited in a New York bank. Ac¬ 
cordingly. DI would enter such deposit on its 
records also. 

At the end of 1970, DI has $23 million 
proceeds of long-term foreign borrowing 
($25 million less $2 million repayment). 
Of such proceeds. $4,500,000 are still 
available and are held on deposit in the 
London bank; $2,500,000 (comprising 
the discount and commission) are allo¬ 
cated to Schelule B and are treated as 
held in the United States; $167,000 are 
allocated to Schedule B and are held in 
the form of U.S. corporate bonds; $2,- 
500,000 are allocated to Schedule B and 
are held on deposit with a New York 
bank; and $10 million are expended in C 
and held in the form of equity securities 
of C: and $3,333,000 are expended in C 
and held in the form of debt obligations 
of C. 

Note that if transactions (b) and (e) 
occurred on or after July 1. 1972, deduc¬ 
tions under § 313(d)(1) would not be 
recorded and available proceeds would 
not be reduced. Instead, the funds spent 
to acquire C or loaned to C would remain 
available proceeds and could thereafter 
be allocated under § 306(e). Since avail¬ 
able proceeds would not be reduced by 


the expenditures, DI could hold liquid 
foreign balances in the amount of such 
proceeds, notwithstanding the transfers 
of capital to C. 

• • • • • 

B502—Election of Allowables 

Section 502 requires a DI to elect for 
each year one of the following allow¬ 
ables: (a) The § 503 minimum allowable 
of $2 millioni (b) the § 504(a) histori¬ 
cal allowable; (c) the § 504(b) earnings 
allowable; or (d) the § 507 alternative 
minimum and Schedule A supplemental 
allowable. 

The election of allowables must be 
made on Form FDI-102F or Form FDI- 
102F/S (Annual Report) filed for the 
year with respect to which the election 
is made. 

As provided by § 502 (c) and (d), a 
DI may not elect § 503 in any year, start¬ 
ing in 1970, and § 507 in the next year, or 
vice versa, without obtaining prior writ¬ 
ten permission from OFDI. 

An incremental earnings allowable 
under § 506 is available in addition to the 
allowable elected pursuant to § 502. 

In the event of a merger between two 
or more DIs during a year, the resulting 
entity will be regarded as having been 
a single DI for the entire year in ques¬ 
tion, as well as for base-period years. 
Merger during a year of two DIs will not 
result in combination for such year of 
§ 503 or § 507 allowables with respect to 
the surviving DI. (See § B312-18.) 

Note that the special allowable pro¬ 
vided in § 1302 of Subpart M for U.S.- 
flag air carriers is applicable only if a 
§ 504 allowable is elected pursuant to 
§ 502. 

B503—Worldwide Minimum 
Allowable 

§ B303—1 Introduction. 

Section 503 in effect for 1972 allows 
any DI electing (under § 502) to be gov¬ 
erned by the provisions of § 503 to make 
positive direct investment not exceed¬ 
ing an aggregate of $2 million in all 
scheduled areas. 

§ B303—2 Summary. 

The § 503 minimum allowable of $2 
million applies worldwide, as opposed to 
the schedular allowables provided in 
§§ 504 and 507. 

Election of § 503 in any year operates 
to eliminate allowables otherwise avail¬ 
able during such year under § 504 (in¬ 
cluding carryforwards from prior years) 
and to eliminate carryforwards into suc¬ 
ceeding years, except for the § 506 in¬ 
cremental earnings allowable. ' 

A DI having positive direct investment 
of $200,000 or less during 1968 under 
former § 503 and not electing § 503 
thereafter may carry forward the 
amount of 1968 § 504 allowables, reduced 
by the amount of positive direct invest¬ 
ment actually made in each scheduled 
area during 1968. 

Since the beginning of the program in 
1968, § 503 has been liberalized in several 
respects. In 1968, the § 503 allowable was 


$200,000 and applied on a schedular 
basis. In 1969 the allowable was increased 
to $1 million and the schedular limita¬ 
tions were eliminated. Also in 1968 and 

1969, § 503(b) required DIs to exclude 
certain losses of its AFNs in calculating 
direct investment under § 503. In 1968, 
the exclusion applied to negative rein¬ 
vested earnings of incorporated AFNs in 
Schedule C, and in 1969, to aggregate 
annual losses of both incorporated and 
unincorporated AFNs in all scheduled 
areas. Section 503(b) was revoked for 
1970 and subsequent years. (See § B503- 
3(ii).) In 1971 the § 503 allowable was 
increased to $2 million. 

§ B503—3 Calculation of direct invest¬ 
ment under § 503. 

(i) Worldwide basis. Section 503(a) 
provides that positive direct investment 
is authorized on a worldwide basis up to 
$2 million, in contrast to the schedular 
limitations imposed by § 504. 

Example 1. DI has a wholly owned incorpo¬ 
rated AFN) (B) In the United Kingdom and 
a whoUy owned incorporated AFN (A) in 
Argentina. During 1972, B has a loss of $500.- 
000, and A has earnings of $2,500,000 all of 
which are reinvested. There are no other 
earnings, resulting in worldwide positive di¬ 
rect Investment made by DI during 1972 of 
$2 million, which is authorized by § 503(a). 

Example 2. DI has three AFNs: A. a corpo¬ 
ration in Brazil; B. a corporation in Aus¬ 
tralia: and C, a branch in Germany. During 

1970, DI makes a positive transfer of capital 
of $700,000 to A and a negative transfer of 
capital of $400,000 to B. C earns $500,000. 
none of which is remitted, so that Its net 
assets increase by $500,000. A has losses of 
$300,000, and B earns $500,000 and pays no 
dividends. Positive direct Investment in all 
scheduled areas for 1970 is $1 million which 
is authorized by § 503(a) in effect for 1970. 
as shown by the following table ($000 
omitted): 


Amount by scheduled un*u 

ABC Total 

Net transfer of c apital... . 

700 

(400) 

500 

800 

Reinvested earnings.. 

(300) 

500 

0 

300 

Positive direct Investment.. 

400 

100 

500 

1,000 


As illustrated by Examples 1 and 2 above, 
all of the positive and negative com¬ 
ponents of direct investment are taken 
into consideration without regard to the 
scheduled area of the particular trans¬ 
actions. In addition, dividends, remit¬ 
tances of branch profits and transfers 
of capital between AFNs in different 
scheduled areas (except between Cana¬ 
dian and non-Canadian AFNs) will “net 
out.” Any number of such interschedular 
transactions may take place without 
affecting the amount of direct invest¬ 
ment for purposes of the regulations. 

Example 3. DI has two AGNs: B, a corpora¬ 
tion in Schedule B. and C, a corporation In 
Schedule C. During 1972 DI transfers $2 
million to C, and B transfers $2 million to C. 
Under § 505(a) (3) the transfer from B to C 
is treated as a transfer of capital from B to 
DI of $2 million and a transfer of capital from 
DI to C of $2 million. DI has made positive 
direct investment of $2 million in all sched¬ 
uled areas under § 503 (000 omitted): 
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Net transfer of capital 

To Schedule C_$4,000 

To Schedule B. (2,000) 

Positive direct investment 

In Schedule C_$4,000 

In Schedule B. (2,000) 


Total. 2,000 

(ii) Treatment of aggregate annual 
losses in 1969. Section 503(b) as in effect 
for 1969 provided that in calculating 
direct investment made under § 503 
aggregate annual losses of incorporated 
and unincorporated AFNs were to be 
disregarded. This provision was an ex¬ 
ception to the general rule, set forth in 
§ 30C, that direct investment is the sum 
of net transfer of capital and the DI’s 
share of reinvested earnings. Section 
503(b) has been revoked for 1970 and 
subsequent years. Accordingly, DIs that 
elect the § 503 allowable for 1972 will 
compute direct investment in the man¬ 
ner specified in § 306. However, the rev¬ 
ocation of § 503(b) is not retroactive, 
and DIs should not recalculate their 
§ 503 direct investment for 1969. 

The term “aggregate annual losses’* 
as used in former § 503(b> meant the 
sum, if negative, of the earnings and 
losses of all of the DI’s incorporated and 
unincorporated AFNs for the year in 
question. To “disregard” aggregate an¬ 
nual losses meant that in calculating 
worldwide direct investment under § 503 
the DI was required to add to direct in¬ 
vestment as computed under § 306 the 
amount of such aggregate annual losses. 
(For a more detailed analysis of former 
§ 503(b) see 1969 General Bulletin 
§ B503-3(ii).) 

The following example illustrates how 
aggregate annual losses were treated in 
calculating 1969 direct investment under 
former § 503(b): 

Example 4. DI has two wholly owned In¬ 
corporated AFNs (X and Z). X has a wholly 
owned subsidiary (Y) In a different sched¬ 
uled area, and Z has a branch (W) in a 
different scheduled area. The following takes 
place during 1969: X has earnings (excluding 
dividends received from Y) of $2 miUion and 
pays a dividend to DI of $1,500,000 (before 
withholding taxes); Y has losses of $3 million 
but pays a dividend to X of $250,000 (before 
withholding taxes); DI makes a positive 
transfer of capital of $2,500,000 to Z; and W 
earns $500,000. all of which is remitted to Z, 
and there is no change in W’s net asset 
position. To compute direct investment un¬ 
der 5 503. direct Investment under § 306 is 
first computed (000 omitted): 

(a) Net transfer of capital to Z... $2,500 

(b) Net transfer of capital to W._ 0 

(o) Reinvested earnings of X 

($2,000-($1,500-$250) ) . 750 

(d) Reinvested earnings of Y 

I-$3,000-($250) I . (3,250) 

(e) Reinvested earnings of Z [0 — 

(-$500)] _ 600 


(f) Direct investment under $ 300- 500 

Next ’‘aggregate annual losses” are 
computed (000 omitted): 

(g) Earnings of X_$2,000 

(h) Losses of Y_ (3,000) 

(i) Net earnings of W.. 500 


U) Aggregate annual losses_ 500 

Direct investment for purposes of 
5 503 (line (f) plus line (J)). 1,000 


Thus, positive direct investment under § 503 
is $1 million, the sum of direct investment 
under 5 306 of $500 [ thousand 1 and aggregate 
annual losses of $500 [thousand], as cal¬ 
culated above. 

(ill) Canadian AFNs . As a result of 
§§ 1103 and 1104 of Subpart K, direct 
investment in Canadian AFNs is not in¬ 
cluded in calculating direct investment 
for purposes of § 503. Accordingly, divi¬ 
dend distributions, profit remissions, and 
transfers of capital between Canadian 
and non-Canadian AFNs will not net 
out under § 503. For example, if a 
Canadian AFN transfers funds or other 
property to a non-Canadian AFN, the DI 
will be deemed to have made such trans¬ 
fer if the conditions of § 505 are met. Be¬ 
cause of § 1103, the transfer deemed to 
have been made by the Canadian AFN 
to the DI (under § 505) will not offset the 
corresponding transfer deemed made by 
the DI to the non-Canadian AFN. 

• ♦ ♦ • • 

§ B503—5 Belated provisions. 

ii) Associated groups and persons 
owning interests in DIs . Section 905(b) 
(2) (i) and (iii) limit the use of § 603 
by members of an associated group with 
respect to a group AFN, and § 906(b) (3) 
(ii) and (iv) limit the use of § 503 by 
owners of a principal DI making an elec¬ 
tion under § 906(b)(1). 

(fi) Apportionment of borrowing de¬ 
duction . DIs electing § 504 or § 507 for 
1972 should see § 306(e) (3) and § B306-7 
if they contemplate repayment or re¬ 
allocation or borrowings deducted from 
§ 503 worldwide positive direct invest¬ 
ment under § 306(e) in a previous year. 

B504—Schedular and Carryforward 
Allowables 

• • ♦ • * 

§ B504—2 Summary. 

A DI electing to be governed by 
§ 504(a) for 1972 and succeeding years 
may make positive direct investment in 
Schedules A, B. and C based on a per¬ 
centage of average annual direct invest¬ 
ment in those areas during 1965-66, viz., 
110 percent in Schedule A, 65 percent in 
Schedule B and 35 percent in Schedule C. 
(The method for computing the Schedule 
C historical allowable was amended for 
1970 and subsequent years to eliminate 
the reinvestment ratio alternative. See 
§ B504-3.) 

Section 504(c) (1) and (2) provide 
that the § 504(a) historical allowable in 
Schedule C may be increased if such 
allowable is less than 40 percent of DI’s 
annual earnings in that scheduled area 
during the preceding year. The amount 
of authorized increase will be equal to the 
full amount of the difference between 
such 40-percent earnings figure and the 
basic historical allowable for Schedule C 
determined under § 504(a) (3), if the sum 
of the § 504(a) historical allowables in 
Schedules A and B are sufficiently large. 
The historical allowable in Schedule A 
and, if necessary, in Schedule B must be 
charged with such authorized increase. 
An “upstream” adjustment for the 
Schedule B allowable is also authorized 
by § 504(c) (3) in the same circum¬ 
stances, to the extent there remains 


(after increasing the Schedule C histori¬ 
cal allowable) any of the Schedule A 
historical allowable against which such 
increase can be charged. 

A DI electing the § 504(b) earnings 
allowable is permitted to make positive 
direct investment in each scheduled area 
not exceeding 40 percent of “annual 
earnings” (defined in § 504(b)(4)) for 
the immediately preceding year in the 
respective scheduled area. 

All or any part of the allowables com¬ 
puted pursuant to § 504 (a) and (c) or 
§ 504(b) may be used “downstream”; i.e., 
the Schedule C allowable may be used in 
Schedule B or A instead of Schedule C 
and the Schedule B allowable may be 
used in Schedule A instead of Schedule 
B. A DI may carry forward into suc¬ 
ceeding years any portion of a schedular 
allowable not used during the year. Nega¬ 
tive direct investment for a year in any 
scheduled area may be carried forward 
and may be used to authorize additional 
positive direct investment in other areas 
“downstream” in the same or subsequent 
years. However, in any year for which a 
DI elects to be governed by the § 503 or 
§ 507 allowable, all accrued carryfor¬ 
ward of § 504 allowables will be perma¬ 
nently lost (see §§ 503(c) and 507(c)). 

In calculating direct investment in 
Schedule C for purposes of measuring 
use of the § 504 allowable elected by a 
DI, losses of Schedule C incorporated 
AFNs must be excluded. Such losses may. 
however, be carried forward to subse¬ 
quent years to authorize additional re¬ 
investment of earnings of incorporated 
AFN’s in Schedule C. 

Carryforwards authorized in 1968 un¬ 
der § 504 as in effect for that year may 
be used in the same or downstream 
scheduled areas in 1969 and succeeding 
years, with the exception that losses of 
Schedule C AFNs during 1968 may be 
carried forward only to authorize ad¬ 
ditional reinvested earnings in Schedule 
C (§ 504(f)). 

« . t • * • 

§ ft504—4 Calculation of § 504(b) earn¬ 
ings allowables and § 504(e) adjust¬ 
ment to § 504(a) historical allow¬ 
ables. 

The § 504(b) earnings allowable is in¬ 
tended to benefit DIs with small or no 
historical allowables under § 504(a). and 
the § 504(c) “upstream adjustment” to 
§ 504(a) historical allowables is intended 
principally to aid DIs with small or no 
historical allowables in Schedule C. 
Either the earnings allowable or the up¬ 
stream adjustment may be advantageous 
when 40 percent of earnings for the year 
immediately preceding the year of elect¬ 
ing either the § 504 historical or earnings 
allowable exceeds a DI’s historical 
allowables. 

Accordingly, a DI with no Schedule C 
historical allowable may, nevertheless, 
be authorized to make positive direct in¬ 
vestment in that scheduled area based 
on Schedule C earnings during the pre¬ 
ceding year. Election of the earnings 
allowable under § 504(b), however, re¬ 
quires its use in all scheduled areas. 
Where historical allowables in Schedules 
A and B are substantial, it may not be 
to a DI's advantage to elect § 504(b) 
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because the historical allowables in 
Schedules A and B could not then be 
utilized. Under these circumstances, the 
DI may benefit from the “upstream ad¬ 
justment” to historical allowables pro¬ 
vided by § 504(c), whereby the historical 
allowables can be shifted “upstream” to 
Schedule C from Schedules A and B. 

(i) Section 504(b): 40 percent earn¬ 
ings allowables. A DI may elect, under 
§ 504(a) (3), to be governed by the allow¬ 
able provided in § 504(b), authorizing 
positive direct investment in each 
scheduled area equal to 40 percent of the 
DI’s share of AFN earnings in such area 
during the immediately preceding year. 

The earnings allowable is computed on 
the basis of a DI’s annual earnings in a 
scheduled area, defined in § 504(b) (4) 
as the DI’s share of “total earnings or 
total losses” of all incorporated AFNs 
in such scheduled area (determined as 
provided in § 306(c) plus the DIs share 
of “net earnings or losses” of all un¬ 
incorporated AFNs during the year in 
such scheduled area. Earnings or losses 
of Canadian affiliates are excluded from 
this computation. 

Example 3. DI*s 1971 share of AFN annual 
earnings Is $10 million In Schedule C and $15 
million in Schedule A. DI’s Schedule B AFNs 
Incurred losses during 1971 of $2 million. 
Schedule B “annual earnings’’ in 1971 are, 
therefore, a negative $2 million. If DI elects 
the 40-percent earnings allowable for 1972 
under 5 502(a) (3) . allowables under $ 504(b) 
will be $4 million in Schedule C (40 percent 
of $10 million), zero In Schedule B (since 
DI had losses in Schedule B in 1971), and 
$6 million In Schedule A (40 percent of $15 
million). 

(ii) Section 504(c): “ Upstream ” use 
of allowables. A DI electing under § 502 
(a)(2) to be governed by the schedular 
§ 504(a) historical allowables obtains the 
benefit of an “upstream” adjustment of 
such allowables as required by § 504(c). 
Section 504(c) (1) and (2) automatically 
increase the Schedule C allowable if 
40 percent of DI’s annual earnings in 
Schedule C in the preceding year exceeds 
the § 504(a) historical allowable in that 
scheduled area for the current year and 
if there are historical allowables in 
Schedules A and/or B. Section 504(c) (3) 
will operate in a corresponding manner 
to increase the Schedule B allowable, if 
any Schedule A historical allowable re¬ 
mains after the § 504(c)(1) adjustment. 

The upstream adjustment is the lessor 
of (a) the excess of 40 percent of the 
preceding year’s annual earnings In the 
upstream scheduled area over the his¬ 
torical allowable for that area, or (b) 
the aggregate amount of the historical 
allowables in the downstream schedules. 

Although the “upstream” adjustment 
is automatic, § 504(d) (2) and (3) per¬ 
mits a DI to utilize allowables for positive 
direct investment in a “downstream” 
schedule. 

Unused allowables carried forward 
from 1968 pursuant to § 504(f), or car¬ 
ried forward from 1969 or later years 
pursuant to § 504(d), are not available 
for adjustment upstream; only a cur¬ 
rent year’s historical allowable calcu¬ 
lated under § 504(a) may be used for this 
purpose. On the other hand, the addi¬ 
tional allowables in Schedules B and C 


resulting from an upstream adjustment 
may themselves be carried forward into 
succeeding years. 

Example 4. In 1972 DI has § 504(a) his¬ 
torical allowables in each of the scheduled 
areas as shown on line (1) of the table be¬ 
low. DI also has a carryforward of unused 
aUowables from 1971 in Schedule A of $1 
mUllon (line (2) below). In 1971 DI's share 
of annual earnings of AFNs in each sched¬ 
uled area was as shown on line (3) below. 
If DI elects, pursuant to § 502(a) (2). to be 
governed by § 504(a) for 1972, DI's historical 
aUowables under § 504(a) are adjusted pur¬ 
suant to § 504(c), thereby increasing the 
Schedule C aUowable by $3 million. Of this 
amount, $2,500,000 is moved upstream from 
Schedule A and $500,000 is upstreamed from 
Schedule B, with corresponding reductions 
in the historical allowables for those sched¬ 
ules. as shown below (000 omitted): 


Amount by scheduled area 


ucm - 

C 

B 

A 

Total 

(1)5 501(a) historical 
allowables..$1,000 

$3,500 

$2,500 

$7,000 

(2) § 50*1(0 carryfor¬ 
ward allowable from 

1071... . 0 

0 

1,000 

1.000 

(3) 1971 annual 
earnings.. 10,000 

4,000 

2,000 

16,000 

(4) 40 percent of line (3). 4.000 

1,600 

MX) 

6,400 

(5) \\r ,2 § 50*1 (a) his¬ 
torical allowables 
after 5 501(e) “up¬ 
stream" adjustments. 4,000 

3,000 

0 

7,000 


Presumably. DI will elect to use the ad¬ 
justed historical allowables rather than the 
40-percent earnings allowable under § 504 
(b), since (1) total historical allowables ($7 
mUllon) available under § 504(a) exceed to¬ 
tal earnings aUowables ($6,400,000) available 
under § 504(b); (2) the Schedule C allow¬ 
able Is as great and the Schedule B aUow¬ 
able greater under § 504(a) than under 
§ 504(b); and (3) under § 504(d), DI may 
use any portion of the Schedule C adjusted 
historical aUowable downstream in Sched¬ 
ule B or A, and any portion of the Schedule B 
aUowable in Schedule A. While no part of the 
$1 mUlion carryforward in Schedule A from 
1971 can be adjusted upstream, DI may use 
that as an additional aUowable in Schedule A. 

Since DI has an unadjusted historical al¬ 
lowable In Schedule C of $1 mUlion, the 
amount moved to Schedule C from Schedules 
A and B Is $3 million, i.e.. the difference be¬ 
tween 40 percent of 1971 earnings in Sched¬ 
ule C and the historical aUowable in Schedule 
C. Note, however, that if the aggregate his¬ 
torical allowables for Schedules A and B had 
been less than $3 million, the Schedule C al¬ 
lowable could have been increased only by 
such lesser amount of aggregate historical al¬ 
lowables for Schedules A and B. The total 
adjusted historical aUowable of $4 million In 
Schedule C can be used in Schedules C, B, or 
A in 1972 or in succeeding years in the same 
manner as is generally permitted for 5 504 
allowables in Schedule C. 

Example 5. In 1972. DI has § 504(a) his¬ 
torical aUowables in each scheduled area as 
shown in line (1), and DI’s share of annual 
earnings in 1971 is as shown In line (2) of 
the table below (000 omitted): 


Item 


Amount by scheduled area 
C B A Total 


0) S 501(a) historical 
allowables. 

$500 

$2,000 

$4,000 

$6,600 

(2) 1971 annual earnings. 10,000 

8,000 

10,000 

28,000 

(3) 40 percent of line (2).. 

(4) 1972§60l(a) histori¬ 
cal allowables af¬ 
ter 5504(c) “up¬ 
stream” adjust¬ 

4,000 

3,200 

1,000 

11,200 

ments.. 

4,000 

2,600 

0 

6.600 


Presumably, DI will elect to be governed 
by the 40-percent earnings allowable pro¬ 
vided in §504(b), since total aUowables 
available to DI under the 40-percent earn¬ 
ings allowable ($11,200,000) exceed total his¬ 
torical allowables ($6,500,000 under §504 
(a) and (c)) and since the § 504(b) aUow¬ 
ables in each scheduled area are as great 
or greater than In each schedule under 
§ 504(b). The 40-percent earnings allow¬ 
ables are divided among the scheduled areas 
to reflect DI's share of 1971 annual earning 3 
in each schedule. Whichever category of 
aUowable is elected, DI may use such allow¬ 
ables “downstream" under § 504(d). For ex¬ 
ample, all aUowables could be used in 
Schedule A 

(Example 6 is omitted.) 

• • « # * 

§ B304—7 Related provision*. 

Section 504 allowables will be reduced 
pursuant to § 1003 in the amount of re¬ 
payment of borrowing authorized by 
§ 1002. See the discussion in § B1003-1 
concerning the order in which allow¬ 
ables are reduced by repayment charges 
incurred incident to repayment of long¬ 
term foreign borrowings. 

The acquisition of an AFN by one DI 
from another DI and the merger of two 
DIs will affect the allowables of the ac¬ 
quiring or surviving DI as prescribed 
under § 312(c) (1). (See § B312-18.) 

B505—Transfers of Capital Between 
Affiliated Foreign Nationals 
• • ♦ * • 

§ B305-6 Purchase and *ule of inlere*N 
in oilier AFN**. 

Section 505(a) (3) also covers the pur¬ 
chase and sale by incorporated AFNs of 
interests in other AFNs. 

The following general rules are appli¬ 
cable to such transactions: 

(i) Purchase of AFN. If an incorpo¬ 
rated AFN acquires from an unaffiliated 
foreign national an interest in a foreign 
national that becomes an AFN of the 
parent DI as a result of the acquisition, 
the full purchase price is treated as a 
transfer of capital by the acquiring AFN 
to the DI and as a further transfer of 
capital by the DI to the acquired AFN. 
However, if the acquisition is made after 
December 31, 1967, and the acquired 
AFN has subsidiaries and/or branches in 
other scheduled areas that become sep¬ 
arate AFNs of the DI as a result of the 
acquisition, the transfer of capital by the 
DI should be allocated among the dif¬ 
ferent scheduled areas involved in a 
manner fairly reflecting the respective 
values of the direct and indirect in¬ 
terests acquired. As a general rule, an 
allocation based on the respective net 
asset values of the new AFNs will be 
acceptable. (See § B312-4.) The result 
is the same whether the acquiring AFN 
pays cash or givetf a debt obligation in 
exchange for the interests acquired. If, 
however, the consideration for the ac¬ 
quisition is stock of the acquiring AFN. 
no transfer of capital to or from the DI 
will result. 

(ii) Sale of AFN. If an incorporated 
AFN sells an interest in another AFN to 
an unaffiliated foreign national, there 
will be a transfer of capital by such other 
AFN to the DI in an amount equal to 
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the purchase price and a further trans¬ 
fer of capital by the DI to the selling 
AFN in an amount equal to the cost or 
other basis to the selling AFN of the 
interest sold. Any capital gain or loss 
realized by the selling AFN from the sale 
will be included in determining the earn¬ 
ings of the AFN for the period involved. 
An allocation of the transfer of capital 
to the DI among different scheduled 
areas will be required (generally, based 
on the relative net asset values of the 
components divested) if the interest sold 
was acquired after December 31, 1967, 
and the AFN in which the interest is sold 
has subsidiaries and/or branches in dif¬ 
ferent scheduled areas that are separate 
AFNs of the DI. (See § B312-4.) The re¬ 
sult is the same whether the selling AFN 
receives cash or a debt obligation of the 
purchaser in exchange for the sale. If, 
however, consideration for the sale is 
stock in a foreign national that becomes 
an AFN as a result of the transaction, no 
transfer of capital to or from the DI will 
result. 

Example 11. During 1969 a wholly owned 
Schedule B subsidiary (B) of DI purchases 
from an unaffiliated foreign national, for 
$1 million In cash, all of the stock of a 
Schedule C corporation (C). Under $ 605 
(a)(3), the transaction is treated as a 
$1 million transfer of capital from B to DI 
and a $1 mUllon transfer of capital from DI 
to C. Accordingly, the transaction reduces 
bv >1 million the net transfer of capital 
made by DI to Schedule B during 1969 and 
Increases by an equivalent amount the net 
transfer of capital made by DI to Schedule 
C during the same year. 

If B had paid only $500,000 In cash and 
gave a 5 -year note to the seller for the 
$500,000 balance of the purchase price, the 
result would be the same. No transfers of 
capital wUl be involved when B subsequently 
makes payments on the note. 

The result would also he the same even if 
DI owned only 51 percent of the Schedule B 
AFN. Note, however, that if DI owned an 
interest of 60 percent or less in the Schedule 
B AFN, the transaction would not involve 
any transfer of capital to or from DI, regard¬ 
less of the amount of the interest in the 
Schedule C corporation acquired by the 
Schedule B subsidiary, since the DI is pre¬ 
sumed in this situation to lack control over 
the transaction. Note also that If the ac¬ 
quiring and the acquired corporation were 
In the same scheduled area, the transaction 
would effectively “net out." 

Example 12. DI has a wholly-owned Sched¬ 
ule B subsidiary (B) that has a wholly- 
owned Schedule C subsidiary (C). During 
1969, B sells all stock of C, that had been 
purchased for $500,000, to an unafflliated 
foreign national for $1 million in cash. Under 
1 505(a)(3), the transaction is treated as 
a $1 million transfer of capital from C to 
DI and a $500,000 transfer of capital from 
DI to B. The $500,000 profit (measured by 
historical cost) realized by B will be taken 
Into account in calculating that subsidiary’s 
1969 earnings. 

If B had received $500,000 In cash and a 
5-year note of the purchaser for the $500- 
000 balance of the purchase price, the result 
would be the same. No transfers of capital 
wdll be involved when B subsequently 
receives payments on the note. 

The result would be the same even If DI 
owned only 51 percent of the Schedule B 
AFN. Note, however, that if DI owned an 
Interest of 60 percent or less in the Schedule 
B AFN, the transaction would not involve any 
transfer of capital to and from DI, since the 


DI is presumed in this situation to lack 
control over the transaction. 

Example 13. In 1969, DIs wholly owned 
Incorporated AFN (C) in Schedule C acquired 
a 50-percent profits interest in a joint venture 

(B) in Schedule B from an unaffiliated 
foreign national for $1 million cash. During 
1969 B earned $100,000 which it remitted to 
C and the other owners. In 1970, C’s interest 
in B is purchased by the local government 
for $1,200,000. Assuming no other transac¬ 
tions during 1970, DI should report a nega¬ 
tive net transfer of capital with respect to 
B of $1,200,000, a positive net transfer of cap¬ 
ital to C of $1 million and reinvested earnings 
for C of $200,000 igain on the sale). 

Example 14. DI has a wholly owned incor¬ 
porated AFN (O) in Schedule C. which has 
a subsidiary A in Schedule A. During 1970, C 
sells its interest in A (acquired for $2 mil¬ 
lion) to B. a wholly-owned incorporated AFN 
of DI in Schedule B. for $2 million in cash. 
By operation of I 505, DI should report a 
negative transfer of capital from Schedule B 
of $2 million and a positive transfer of capital 
to Schedule C of $2 million. 

Example 15. In 1969. DI’s wholly-owned in¬ 
corporated AFN (A) in Schedule A acquired 
a 60-percent profits interest in a Joint ven¬ 
ture (B) in Schedule B for $1 million, the 
other 50 percent being held by an unafflliated 
foreign national (X). For 1969. DI reported 
a net transfer of capital of $1 million to 
Schedule B and a negative net transfer of 
capital of $1 million to Schedule A. 

During 1970. DI’s wholly-owned subsidiary 

(C) in Schedule C acquires A’s interest in B 
for $2 million. B earns $400,000 in 1970 and 
remits $100,000 each to C and X. B’s net as¬ 
sets increase by $200,000. Assuming no other 
transactions during 1970, DI should report a 
negative transfer of capital from C of $2 mil¬ 
lion and reinvested earnings for C of $100,- 
000; a net transfer of capital to Schedule B 
of $100,000; a positive transfer of capital to 
A of $1 million and reinvested earnings for 
A of $1 million (gain on the sale of B to C). 

• • • • • 

B506—Incremental Earnings 
Allowable 

* * • • • 

§ B506—3 Calculation of incremental 
earnings allowable. 

The following steps are required to 
calculate the Incremental earnings 
allowable: 

Compute current aggregate annual earn¬ 
ings (annual earnings, as defined in § 504(b) 
(4)) of all incorporated and unincorporated 
AFNs for all scheduled areas combined, ex¬ 
cluding Canada; 

Compute base period aggregate annual 
earnings; Le., 50 percent of the sum of ag¬ 
gregate annual earnings for the years 1966 
and 1967 (but not less than zero); and 

Determine the current year’s incremental 
earnings, if any, by subtracting base period 
aggregate annual earnings from aggregate 
annual earnings for the year involved. 

The incremental earnings allowable Is 
the amount by which 40 percent of the 
DI’s incremental earnings exceeds the 
greatest amount of positive direct in¬ 
vestment authorized to be made by the 
DI in all scheduled areas for the current 
year under § 503 or § 504 (excluding any 
carryforward of allowables from prior 
years, and without regard to any reduc¬ 
tion under § 1003, authorization or com¬ 
pliance action, or to the § 502 election 
actually made). 

The following examples illustrate cal¬ 
culation of the § 506 allowable: 


Example 1. DI has an AFN (A) in Pakistan. 
In 1966 A had losses of $100,000 and in 1967 
earnings of $500,000. DI’s base period aggre¬ 
gate annual earnings under § 506(a) (2) is 
$200,000 ($ 500 , 000 —$100,000. divided by 2). 

Assume that DI’s historical and earnings 
allowables under 5 504 (a) and (b) are each 
less than $2 million. In 1972 A has earnings 
of $6,800,000. 

DI’s incremental earnings allowable under 
$ 506 in 1972 is $640,000 calculated as follows 
(000 omitted): 


1972 aggregate annual earnings- $6,800 

Deduct: Base period aggregate an¬ 
nual earnings- —200 


Incremental earnings- 6.600 


40 percent of incremental earnings. 2, 040 
Deduct: Largest of available allow¬ 
ables (i.e., § 503)---—2.000 

Incremental earnings allow¬ 
able _ 640 


Example 2. DI has six AFNs: Two incor¬ 
porated in Schedule A. two Incorporated In 
Schedule B and two branches in Schedule C. 
In 1966 the AFNs had aggregate annual 
losses of $200,000 and In 1967 aggregate an¬ 
nual earnings of $100,000. DI’s base period 
aggregate annual earnings are, therefore, 
zero. 

Assume that DI’s historical allowables 
in Schedules A and B are, respectively. $300.- 
000 and $400,000. The Schedule C historical 
allowable Is zero. Accordingly, DI’s § 504(a) 
allowables for all scheduled areas are 
$700,000. 

In 1971 the AFNs had annual earnings of 
$3 million in Schedule A, $2,400,000 in Sched¬ 
ule B. and $2 million in Schedule C. There¬ 
fore. DI’s 40 percent earnings allowable for 
1972 is $1,200,000 in Schedule A. $960,000 In 
Schedule B, and $800,000 In Schedule C; a 
total of $2,960,000 worldwide. In 1972 the 
AFNs have aggregate annual earnings of $8 
million. 

DI’s incremental earnings allowable for 
1972 Is $240,000, computed as follows (000 
omitted); 


1972 aggregate annual earnings- $8,000 

Deduct: base period aggregate an¬ 
nual earnings- 0 


Incremental earnings- 8,000 

40 percent of incremental earnings.. 3.200 
Deduct; largest of available allowa¬ 
bles (i.e., § 504(b)).-2,960 


Incremental earnings allowa¬ 
ble _ 240 

§ B506—1 Application of the § 506 
allowable. 


Unlike the allowables provided in 
§§ 504 and 507, which are schedular, the 
incremental earnings allowable applies 
on a worldwide basis. In other words, the 
additional direct investment authorized 
by § 506 can be made entirely in one 
scheduled area, or can be divided among 
two or more scheduled areas. Any unused 
§ 506 allowable may be carried forward 
to subsequent years for use in any one 
or more scheduled areas, without regard 
to the election made under § 502. 

Section 506(b) applies to DIs that 
elect § 503. Positive direct investment is 
authorized in excess of $2 million to the 
extent of the incremental earnings al¬ 
lowable. Since 5 506 may be used on a 
worldwide basis. DIs that elect § 503 may 
treat the incremental earnings allowable 
as an addition to the $2 million minimum 
allowable. 
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Section 506(c) applies to DIs electing 
the schedular allowables of § § 504 and 
507. In such cases, the incremental earn¬ 
ings allowable may be used to authorize 
additional positive direct investment in 
a given scheduled area or distributed 
among two or all of the scheduled areas. 
In calculating positive direct investment 
made under § 506 in Schedule C, a DI 
electing § 504 must disregard total losses 
of all incorporated Schedule C AFNs in 
accordance with § 504(e). 

Example 3. In 1972 DI elects to be governed 
by S 504(a), and has historical allowables of 
$5 million. $6 million, and $4 million in 
Schedules A, B, and C, respectively. DI also 
has an incremental earnings allowable of 
$1 million. 

DI makes positive direct investment of 
$7,500,000 in Schedule A, $4 million in Sched¬ 
ule B and $4,500,000 in Schedule C, all of 
which is authorized. In Schedule A, $5 million 
is authorized by 5 504(a), $2 million of the 
Schedule B historical allowable is carried 
"downstream" pursuant to 5 504(d), and 
$500,000 of the § 506 allowable is used. In 
Schedule C, $4 million is authorized by § 504 
and the remaining $500,000 Is authorized 
by 5 506. 

Example 4. During 1972 DI elects § 504 with 
an allowable in Schedule C of zero. DI also 
has a § 606 incremental earnings allowable 
of $200,000. During 1972 DI’s Schedule C 
AFNs has total losses of $100,000. If DI 
desires to use the incremental earnings 
allowable in Schedule C, DI may make a 
positive net transfer of capital not in excess 
of $200,000; i.e., the losses will not be an 
offset for purposes of computing positive di¬ 
rect investment made in Schedxile C under 
§ 506. See § 506(c). 

§ B506—5 Carryforward of tlic § 506 
allowable* 

Unused § 506 allowables may be car¬ 
ried forward to subsequent years for use 
in any scheduled area, even though DI 
may have elected § 503 or § 507, which do 
not authorize carryforwards and elimi¬ 
nate §§ 504 and 1302 carryforwards. 

Example 5. DI elects to be governed by 
§ 503 in 1972 and has an Incremental earn¬ 
ings allowable of $200,000. During 1972, DI 
makes positive direct investment worldwide 
of $2,100,000. DI has a 5 506 carryforward of 
$ 100 , 000 . 

Example 6. In 1972 DI has historical allow¬ 
ables of $7 million In Schedule A and $7 
million In Schedule C. DI also has a carry¬ 
forward allowable of $1 million in Schedule 
A pursuant to § 504(d)(1) and an incre¬ 
mental earnings allowable under 5 500 of $1 
million. During 1972, DI makes positive direct 
investment of $8 million in Schedule A and 
$7 million in Schedule C. 

DI will be permitted to use the $1 million 
incremental earnings allowable in any sched¬ 
uled area in subsequent years. 

§ B506-6 Miscellaneous. 

Repayment charges incurred under 
§ 1003 in connection with repayment of 
certain borrowings wUl (starting in 1970) 
reduce the § 506 incremental earnings 
allowable to the extent that such re¬ 
payments exceed the DI's § 503, § 504/ 1 
or § 507 allowables. (See 5 1003(c)(2).) 

B507—Alternative Minimum and 

Schedule A Supplemental Allow¬ 
able 

§ B307—1 Introduction. 

Section 507 provides, in effect, that a 
DI may make positive direct investment 


during 1972 of $2 million on a modified 
worldwide basis and an addition $4 mil¬ 
lion in Schedule A. The § 507 allowable 
comprises a $4 million allowable for 
Schedule A and a $2 million allowable 
for Schedules B and C combined (some¬ 
times referred to as “Schedules B/C”). 
See 5 507(a) (1) and (2). To the ex¬ 
tent not used in Schedules B/C, the 
$2 million allowable under 5 507(a)(1) 
may be used in Schedule A in addition 
to the $4 million authorized exclusively 
for Schedule A under 5 507(a)(2). See 
§ 507(b) and Examples 2, 3, and 4 below. 
Direct investment in Schedules B and 
C is to be computed in the same man¬ 
ner as worldwide direct investment un¬ 
der § 503. See Example 1 below. Thus, 
§ 507 is basically a schedular allowable 
similar to § 504 but consists of two sched¬ 
uled areas rather than three. It should be 
noted that while § 505 interschedular 
transfers from Schedule B to Schedule C 
will net out under § 507, transfers from 
Schedule A to Schedule B or C will not 
net out, and the resulting positive di¬ 
rect investment in Schedules B/C must 
be authorized by the $2 million allowable 
under § 507(a)(1). See Examples 5 and 
6 below. 

On the other hand 5 507 is similar 
to § 503 in the following respects: 

(i) Unused allowables under § 507 may 
not be carried forward to succeeding 
years, and carryforwards from prior 
years under §5 504 and 1302 are lost 
when § 507 is elected (see § 507(c)); 

(ii) The use of § 507 by members of 
an associated group and consenting own¬ 
ers of a principal DI is governed by the 
limitations of §5 905 and 906. 

§ B507—2 Application of the § 507 
allowable. 

Under 5 507, direct investment in 
Schedule A is calculated separately from 
direct investment in Schedules B and C. 
For purposes of 5 507(a)(1), direct in¬ 
vestment in Schedules B and C is 
aggregated. 

Example 1. DI has a wholly-owned subsid¬ 
iary (C) in Schedule C, which has a wholly- 
owned subsidiary (A) in Schedule A, and DI 
has a wholly-owned subsidiary (B) in Sched¬ 
ule B. During 1972 the following occurs: DI 
make a transfer of capital of $4 million to 
A. A earns $400,000 and pays dividends of 
$400,000 to C. B makes a transfer of capital 
of $1 million to DI. DI makes a transfer of 
capital of $2,600,000 to C. DI correctly re¬ 
ports positive direct investment in Schedule 
A of $4 miUion and in Schedules B and C of 
$2 million, all of which is authorized by 
§ 607, computed as follows ($000 omitted): 


Scheduled area 

A 

B C B/C 

aggregate 

Not transfer of capital.. 4,000 
Itelnvested earnings.... 0 

(1,000) 2,000 

0 400 

1,600 

400 

Positive direct Invest¬ 
ment..4,000 

(1,000) 3,000 

2,000 


Example 2. During 1972 DI acquires an 
AFN in Schedule A from an unaffiliated for¬ 
eign national for $6 million and makes no 
direct investment in Schedule B or C. The 
$6 million positive direct investment is au¬ 
thorized by §607 (a)(2) and (b). 

Example 3. During 1972 DI’s AFN (C) In 
Schedule C makes a transfer of capital of 


$500,000 to DI. and DI’s Schedule B AFN (B) 
makes a transfer of capital of $1,500,000 to 
DI. DI has negative direct investment in 
Schedules B/C of $2 million. Therefore, un¬ 
der § 607 (a)(2) and (b), DI may make 88 
million of positive direct investment in 
Schedule A during 1972. 

Example 4. The following table illustrates 
the “downstream" use of the B/C $2 million 
allowable pursuant to § 607(b) ($000 

omitted): 

Then direct invnst- 
If direct investment ment authorized 
made in Schedules by § 507 <a) 


B/C is: and (b) in Sched¬ 

ule A will be: 

500 .. 5,500 

0__ _6,000 

( 2000 ) .. 8,000 


Example 5. During 1972 DI makes a trans¬ 
fer of capital of $5 million to its Schedule 
A incorporated AFN (A). A. in turn, lends 
$5 million to DI’s Schedule C incorporated 
AFN (C). By operation of § 505(a) (3), DI 
has made positive direct investment In 
Schedule A of zero and In Schedule C of $5 
million. Only $2 million of the Schedule C 
investment is authorized by § 507, and DI is 
out of compliance to the extent of $3 million 
in Schedule C. 

Example 6. DI has a 60-percent owned sub¬ 
sidiary (C) in Schedule C. C has a branch 
(A) in Schedule A. DI transfers $6 million to 
A. A has no earnings, and its net assets in¬ 
crease by $0 million. Assuming no other 
transactions, DI has made positive direct 
Investment of $3,000,000 in Schedule A and 
$2,400,000 In Schedule C, computed as fol¬ 
lows ($000 omitted): 



Sohedulrd area 


A 

C 

Transfers of capital: 

§605 00 (1) and (2). 

§ 605(a) (8). 

Not transfers of capital: 

§ 813(b). 

1303(a). 

. 3,600 

6,000 

(3,600) 

2,400 

IVtaitIre direct Investment.._ 

. 3,600 

2,400 




DI is out of compliance under § 507 to the 
extent of $400,000 in Schedule C. 


§ B507-3 Related provisions. 

DIs electing § 507 in 1972 should see 
5 306(e)(3), discussed in § B306-7, if 
they contemplate repayment or realloca¬ 
tion of borrowings deducted from § 503 
worldwide positive direct investment un¬ 
der § 306(e) in previous years. 

The use of § 507 by members of an 
associated group and consenting owners 
of a principal DI is limited. See §§90 d 
( b)(2) (ii) and (iii) and 906(b)(3) (Mi) 
and (iv). M 

Reduction under 5 1003 of the $4 mil¬ 
lion Schedule A supplemental allowable 
provided for in 5 507(a)(2) is governed 
bv § 1003 (c) (5) and (d). (See § B1003-1 
<iii).) j o 

As provided by 5 502 (c) and <d), a 
DI may not elect 5 503 in one year, start¬ 
ing In 1970, and § 507 in the next year, 
or vice versa, without obtaining prior 
written permission from OFDI. 

If two DIs combine, by merger or 
otherwise, during the year, the surviving 
DI is entitled to only one 9 507 allowable 
for such year. 

DIs that elect § 507 may also use the 
§ 506 incremental earnings allow able, du 
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not the foreign air transport earnings 
allowable of § 1302. 

B801 — Applications for Specific Au¬ 
thorizations or Exemptions or for 
Interpretative Opinions 
♦ ♦ * • • 

§ [{80 1-2 Procedure*. 

Applications for specific authorizations 
or exemptions and requests for interpre¬ 
tive opinions must be submitted in writ¬ 
ing and must comply with instructions 
contained in the Revised Instructions for 
Submitting Applications for Specific Au¬ 
thorizations, Specific Exemptions, or In¬ 
terpretations, issued by OFDI on June 16. 
1972. as they may be amended and sup¬ 
plemented from time to time. 

If a DI is uncertain whether it may or 
may not require a specific authorization 
or exemption concerning a particular 
transaction, a combined request for an 
interpretive opinion or, in the alterna¬ 
tive, a specific authorization or exemp¬ 
tion may be submitted. 

§ B801-3 Particular authorizations or 
exemptions. 

Note that Part n of the Instructions 
sets forth particular requirements con¬ 
cerning applications for specific author¬ 
izations or exemptions regarding (a) 
merchandise export credit extended by 
a DI to its AFNs (paragraph B), (b) 
reinvested earnings of AFNs (paragraph 
C), (c) foreign equity financing of direct 
Investment (paragraph D), (d) triangu¬ 
lar or parallel financing arrangements 
(paragraph E), (e) an increase in the 
amount of liquid foreign balances that a 
DI can hold (paragraph F), (f) up- 
streaming to Schedule C of § 504(b) 
earnings allowable (paragraph G), (g) 
capitalized exploration expenditures 
(paragraph H), (h) change in elections 
(paragraph I), and (i) expropriation of 
AFN property (paragraph J). 

B900—Subpart I (§§901-907) 

• • • * * 

§ B903-1 Definition of associated group. 

• • • * • 

(Example 24 is deleted.) 

(lv) Associated group investment un¬ 
der |3 503 and 507. Section 905(b) (2) (i) 
provides that positive direct investment 
made during any year by members of an 
associated group electing to be governed 
by S 503 is not authorized if the aggre¬ 
gate of direct investment by all such 
members of the group during the year 
in all group AFNs exceeds $2 million. 
Thus, each member of an associated 
group electing to be governed by § 503 
must meet two separate tests: First, 
aggregate positive direct investment by 
such member in all AFNs (including, but 
not limited to, group AFNs of the associ¬ 
ated group) may not exceed $2 million; 
and second, aggregate direct investment 
in group AFNs by such member and all 
other members of the associated group 
electing to be governed by § 503 may not 
exceed $2 million. Positive direct invest¬ 
ment in group AFNs by members of the 
associated group electing to be governed 


by § 504 and positive and direct invest¬ 
ment pursuant to the incremental earn¬ 
ings allowable of § 506 are not included 
in computing direct investment for pur¬ 
poses of 5 905(b) (2) (i). 

Example 25. X, Y, and Z are members of an 
associated group having one group AFN. X, 
Y. Z have no other AFNs. All elect § 503 
for 1972 and report as follows ($000 omitted): 

Direct invest¬ 
ment in the 
group AFN 

X _ (200) 

Y __ 500 

Z ___1.700 


Aggregate-2,000 

X, Y. and Z are in compliance for 1972 under 
§§ 503 and 905(b) (2)(1). 

Example 26. X, Y, and Z are members of an 
associated group, each owning a 33 y a -per¬ 
cent interest in a group AFN (B) in Schedule 
B. During 1972, X and Y elect to be governed 
by § 503. Z elects to be governed by § 504(a). 
pursuant to which he has a historical allow¬ 
able of $400,000 in Schedule B. X transfers 
$600,000 to B; Y transfers $1,400,000, and Z 
transfers $500,000. B has losses of $300,000. 
All such direct Investment is authorized. X 
and Y together have made $1,800,000 of 
positive direct investment in B. an amount 
authorized by §§ 503 and 905(b) (2) (i). Z has 
made positive direct investment of $400,000 
($500,000 less Z’s share of B’s losses ($100,- 
000)), an amount authorized by 5 504. (Z’s 
investment is not Included in applying 5 905 
(b) (2) (i) to direct investment made by X 
and Y.) 

Example 27. X and Y are members of an 
associated group with respect to a group 
AFN (O). X has a wholly-owned AFN (A) 
and Y has a wholly-owned AFN (B). X and 
Y each elect to be governed by 5 503 for 1972. 
X makes positive direct investment of $300.- 
000 in G and $1,600,000 in A. Y makes positive 
direct investment of $700,000 in G and 
$1,300,000 in B. 

AU such positive direct investment is au¬ 
thorized. The Investment made by X in A 
and G ($1,900,000) is authorized by S 503. The 
investment made by Y in B and G ($2 mil¬ 
lion) is authorized by § 503. The investment 
made by X and Y in G ($1 million) Is within 
the limitation of 5 905(b) (2) (1). 

Similarly, all members of an associ¬ 
ated group that elect 5 507 are treated 
as a single DI with respect to direct in¬ 
vestment made by such members in 
group AFNs. (See § 905(b) (2) (ID.) 

Example 28. W. X, Y, and Z are members 
of an associated group. They all elect § 507 
for 1972 and report the following direct 
investment in their group AFNs ($000 
omitted): 



Scheduled area 


A 

B/C 

w. 

.. 3,000 

0 

Y, . _ 

.(1.000) 

250 

Y_. ... 

__ 2.000 

250 

Z... 

... 1,250 

250 

Aggregate. 

.5,250 

750 


The foregoing positive direct investment is 
authorized by 5 507, as limited by 5 905(b) 
(2) (li). 


If § 503 is elected by some members of 
an associated group and 5 507 is elected 
by others, direct investment by such 


members is limited by § 905(b) (2) (iii) 
in addition to § 905(b) (2) (i), w'hich 
applies to those electing §§ 503. and 905 
(b)(2)(ii), which applies to those elect¬ 
ing § 507. Section 905(b) (2) (iii) limits 
direct investment by the members elect¬ 
ing §§ 503 and 507 to $2 million to the 
extent made under either § 503 or the 
$2 million allowable of § 507(a)(1) and 
(b). 

Example 29. W. X, Y. and Z are members 
of an associated group. W and X elect 5 503 
for 1972 and report the following direct in¬ 
vestment in group AFNs ($000 omitted). 

Worldwide 
direct -In 
vestment 

W -1.300 

X.. 400 


Aggregate- 1,700 (5 5031 

Y and Z elect 5 507 and report the following 
direct investment in group AFNs ($000 
omitted): 



ttcneauieu men 


A 

B/O 

Y_ 

_.. 2,000 

200 

Z. 


200 

Aggregate- 

_ 1 4,000 

•400 


»Section 507(a)(2). 
•Section 507(a)(1). 


Although W and X are in compliance under 
§ 905 (b) (2) (i) and Y and Z are in compli¬ 
ance under 5 905(b) (2) (il), W. X. Y, and Z 
are out of compliance under { 905(b) (2) (iii) 
to the extent of $100,000, because the aggre¬ 
gate direct Investment made under 5 503 
and 5 507(a)(1) ($1.700,000+$400,000] ex¬ 

ceeds $2 million. 

Assume that Y and Z had reported as 
follows. ($000 omitted): 



Scheduled area 


A 

B/C 

Y. 


60 

Z. 

. 2,000 

150 

Aggregate. 

.»4,100 

•200 


» Consisting of 4,000 (5607(a)(2)] and 100 15507(b)]. 
• Section 507(a)(1). 


W, X, Y. and Z would have been in com¬ 
pliance in this case under 5 905(b) (2) (ill) 
because the aggregate of direct investment 
made under 5 603 ($1,700,000], under 5 507 
(a)(1) ($200,000] and under | 507(b) ($100,- 
0001 does not exceed $2 million. 

Note that W, X, Y, and Z In this example, 
and in Example 28 above, must also measure 
compliance individually with respect to di¬ 
rect investment made in all of their AFNs, 
both group and those separately held. 


§ H906—3 Election under § 906(b)(1). 


Example 35. During 1972. A. B, and C each 
own 33% percent of D and consent to an 
election under 5 906(b)(1). D has an his¬ 
torical allowable in Schedule A of $1,200,000 
and in Schedule B of zero. During 1971 D’a 
share of annual earnings of Schedule A AFNs 
was $2 million and of Schedule B AFNs. 
$1,500,000. As a result, D has a § 504(b) earn¬ 
ings allowable in Schedule A of $800,000 and 
in Schedule B of $600,000. Should A elect to 
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be governed by $ 504 ta) for 1969, A would 
acquire, as a result of § 906(b) (3) (i), a 
$400,000 historical allowable In Schedule A 
and zero In Schedule B. If B and C chose 
to be governed by the § 504(b) allowable, 
each would acquire an earnings allowable 
of $266,667 In Schedule A and $200,000 in 
Schedule B. 


(v) Limitation on use of §§ 503 and 
507 by consenting owners. If direct own¬ 
ers electing under § 906(b) (1) also elect 
to be governed by the § 503 minimum 
allowable, the $2 million allowable is not 
divided proportionally among the con¬ 
senting owners, as are the §§ 504 and 506 
allowables. Instead, § 906(b) (3) <ii) pro¬ 
vides that the aggregate of direct in¬ 
vestment made, and deemed made, by 
all consenting and nonconsenting owners 
in AFNs of the principal DI may not ex¬ 
ceed $2 million. 

Thus, each consenting owner electing 
to be governed by § 503 must meet two 
separate tests: First, aggregate positive 
direct investment made by such mem¬ 
ber in all AFNs (including, but not lim¬ 
ited to, AFNs of the principal DI) may 
not exceed $2 million; second, aggregate 
direct investment in AFNs of the prin¬ 
cipal DI by such owner and all other 
consenting and nonconsenting owners 
electing to be governed by § 503 may 
not exceed $2 million. (This parallels the 
requirements of § 905(b) (2) (i) appli¬ 
cable to individual members of associ¬ 
ated groups.) In computing aggregate 
direct investment under § 906(b) (3) (ii). 
direct investment in AFNs of the prin¬ 
cipal DI by consenting owners electing 
to be governed by § 504 and positive di¬ 
rect investment made under the § 506 in¬ 
cremental earnings allowable are not 
included. 

Example 39. A, B, C, and D, U.S. citizens 
and residents, each own a 25-percent inter¬ 
est in E, a U.S. corporation, and consent to 
an election with respect to E under § 906(b) 
(1). E owns all outstanding stock of foreign 
corporations P, O, and H. A, B, C, and D 
elect to be governed by § 603 for 1972. During 
1972 E makes a $100,000 long-term loan to 
P, contributes $200,000 to capital of G, and 
sells $250,000 of merchandise to H on credit. 
P, G, and H earn an aggregate of $50,000 but 
pay no dividends to E. Also during 1972, A 
makes a long-term loan of $100,000 each to 
F and Q, while C makes a long-term loan of 
$1,260,000 to H. E’s total positive direct in¬ 
vestment is, therefore, $600,000, of which 
$150,000 ( 26 percent) is allocable each to A, 
B. C, and D because of the election. In addi¬ 
tion, A has made positive direct invest¬ 
ment of $200,000 and C has made positive 
direct investment of $1,250,000. The total 
positive direct investment made and deemed 
made in all APNs of E by A, B, C, and D is, 
therefore, $350,000 for A ($150,000 plus 
$200,000), $150,000 for B, $1,400,000 for C 
($160,000 plus $1,250,000), and $150,000 for 
D. To the extent that the total ($2,050,000) 
exceeds $2 million, A, B, C, and D are all in 
noncompliance. 

Example 40. A. B. and C each own 33Vs 
percent of D. A and B elect under § 906(b) 
(1). C does not consent to the election. A, B, 
and C each elect to be governed by S 503 
for 1972. During 1972 D makes positive direct 
investment of $900,000. C lends $1,150,000 to 
D’s AFNs. The direct Investment deemed 
made by A and B violates the limitation of 
§ 906(b) (3) (ii), because aggregate direct in¬ 
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vestment made and deemed made by them 
and the nonconsenting owner (C) in the 
principal DI's AFNs exceeds $2 million. 

Example 41. A, B, C, and D, each owning 
25 percent of E, consent to an election under 
§ 906(b)(1) with respect to E. In addition, 
they all elect to be governed by § 503 for 
1972. In 1972 E makes a $500,000 repayment 
under § 1002. By operation of § 1003, each 
consenting owner’s § 503 allowable is re¬ 
duced by $125,000 (25 percent of the total re¬ 
payment charge) so that each may make 
only $1,875,000 of positive direct investment 
in all AFNs (including, but not limited to. 
AFNs of E). In addition, the aggregate direct 
Investment made by A, B, C, and D in AFNs 
of E during 1972 may not exceed $1,500,000 
(5 906(b) (3) (II)). 

Similarly, consenting owners of a prin¬ 
cipal DI that elect § 507 are treated as a 
single DI with respect to direct invest¬ 
ment made, and deemed made, by them 
in AFNs of the principal DI. See § 906 
(b)<3)(iii). This provision is analogous 
to § 905(b) (2) (ii) illustrated in Example 
28, above. 

If § 503 is elected by some consenting 
owners of a principal DI and § 507 is 
elected by others, direct investment by 
such consenting owners is limited by 
§ 906(b) (3) (iv) in addition to § 906(b) 
(3)(ii), which applies to those electing 
§ 507. Section 906(b) (3) (iv) limits direct 
investment by all direct owners electing 
§§ 503 and 507 to $2 million to the extent 
made under either § 503 or the $2 million 
allowable of § 507 (a)(1) and (b). This 
provision is analogous to § 905(b) (2) 
(iii), illustrated in Example 29, above. 


B1000—Subpart J (§§ 1001-1003) 

§ B1000—1 Introduction. 

Direct investment in AFNs may be off¬ 
set by the allocation of available proceeds 
of long-term foreign borrowing (§306 
(e)) or, prior to July 1, 1972, by the ex¬ 
penditure of such proceeds in making 
transfers of capital to AFNs (§ 313 
(d)(1)). The subsequent repayment of 
long-term foreign borrowing will Involve 
a transfer of capital under § 312(a) (7) 
to the extent that deductions were taken 
under § 306(e) or § 313(d) (1), and such 
transfer of capital will be deemed to have 
been made to the scheduled area or areas 
in which such deductions were taken. 
(See § B324-11.) Also, satisfaction by a 
DI of the debt obligation of its AFN is a 
transfer of capital under § 312(a)(6). 
Thus, repayment by a DI of its own long¬ 
term foreign borrowing or of an AFN 
borrowing may result in positive direct 
investment that exceeds the amount au¬ 
thorized under Subpart E. However, 
§ 1002(a) generally authorizes positive 
direct investment (which may be in ex¬ 
cess of Subpart E allowables) attribut¬ 
able to transfers of capital resulting from 
repayment of certain borrowings by DIs 
and their AFNs. 

It should be noted that repayment of 
long-term foreign borrowing, proceeds of 
which were expended in transfers of 
capital on or after July 1, 1972, is not a 
transfer of capital unless such proceeds 
were allocated under § 306(e). (See 
§ B313-6.) 


The general authorization under § 1002 
(a) applies to: (a) Repayment of long¬ 
term foreign borrowings made prior to 
January 1, 1968; (b) repayment by a DI, 
pursuant to a guarantee, of AFN borrow¬ 
ings made prior to January 1, 1968; (c) 
repayment of AFN borrowings not guar¬ 
anteed by the DI if the borrowings were 
made from a bank prior to January 1, 
1968; and (d) repayment of AFN bor¬ 
rowings made from a bank after Jan¬ 
uary 1, 1968, pursuant to a fixed loan 
commitment established by the AFN 
prior to that date. Section 1002(a) thus 
authorizes repayment of borrowings con¬ 
tracted prior to the effective date of the 
program. 

Section 1002(a) also authorizes repay¬ 
ment by a DI of borrowings made by an 
AFN and guaranteed by the DI, on or 
after June 10, 1968, provided that the 
DI files, with respect to the borrowing, a 
certificate described in § 1002(b). In the 
certificate, the DI must state, in light of 
all facts and circumstances existing at 
the time of the guarantee, that it has 
reason to believe either that the DI will 
not make any repayment of the borrow¬ 
ing within 7 years of the guarantee, or 
that any positive direct investment re¬ 
sulting from repayment within 7 years 
will not exceed the amount of positive 
direct investment authorized by Sub- 
part E. The section similarly authorizes 
repayment of a DI’s own long-term for¬ 
eign borrowing made on or after June 10, 
1968, provided that the DI files a similar 
certificate with respect to the long-term 
foreign borrowing. 

Section 1002(a) further authorizes re¬ 
payment of a DI’s borrowing made dur¬ 
ing the period from January 1, 1968, 
through June 9, 1968. During that pe¬ 
riod the predecessor of Subpart J, Gen¬ 
eral Authorization No. 1, was in effect. 
General Authorization No. 1 authorized 
repayment of a DI’s long-term foreign 
borrowing and an AFN borrowing guar¬ 
anteed by the DI, conditioned upon the 
filing of a certificate similar to the cer¬ 
tificate required by present § 1002(a). 

Finally, § 1002(a) authorizes repay¬ 
ment by the DI of a long-term foreign 
borrowing or a borrowing by an AFN, 
whether or not guaranteed by the DI, 
if repayment occurs by issuance of stock 
of the DI pursuant to conversion by 
holders of debt obligations issued by the 
DI (or its AFN) in connection with the 
borrowing. 

Certification in accordance with § 1002 
is not required to qualify borrowing by a 
DI as long-term foreign borrowing under 
§ 324(a). Such certification is solely a 
requirement for repayment of such bor¬ 
rowing to be authorized under Subpart J, 
independently of Subpart E or M allow¬ 
ables, and is filed at the option of the DI. 

Although repayments pursuant to 
I 1002(a) are authorized independently 
of Subpart E or M allowables, any re¬ 
sulting positive direct investment has the 
effect of reducing such allowables. Under 
§ 1003, the amount of such positive direct- 
investment constitutes a “repayment 
charge’* which reduces first the allow¬ 
able in the scheduled area where the 
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transfer of capital is recognized pursuant 
to § 312(a) (6) or (7). then the allow¬ 
ables in Schedules C, B, and A. in that 
order, and finally the allowables in future 
years in the same manner. Total reduc¬ 
tions will equal the amount of positive 
direct investment resulting from repay¬ 
ment, but the charge does not reduce al¬ 
lowables in any scheduled area to less 
than zero in any year. Reduction of al¬ 
lowables occurs in the year in which re¬ 
payment is made, except for repayment 
by means of conversion of debt obliga¬ 
tions into stock of the DI, in which case 
the repayment charge is incurred in the 
following year (see § 1002(a) (3)). 

Section 702 should be read in conjunc¬ 
tion with Subpart J. This section is in¬ 
tended to make clear that a lender may 
enforce obligations entered into with 
DIs or AFNs, whether or not perform¬ 
ance by the obligor is authorized by the 
regulations, absent the lender having 
actual knowledge at the time the borrow¬ 
ing is made that the use of the proceeds 
thereof, the repayment thereof, or any 
other transaction in connection there¬ 
with will constitute a violation by the DI 
of the regulations. 

§111001-1 Definition of borrowing li> 
a DI anti by an AFN. 

Section 1001(b) defines the term “bor¬ 
rowing by a DI” as a borrowing by a DI 
repayment of which would constitute a 
transfer of capital under § 312(a) (7), 
which applies to any long-term foreign 
borrowing (as defined in § 324), the 
proceeds of which have been expended 
in making (or, during 1968, allocated to) 
transfers of capital during the period 
January 1, 1965, through June 30, 1972^ 
or allocated to positive direct investment. 
Repayment of borrowings by the DI that 
are not long-term foreign borrowings, 
and repayments of long-term foreign 
borrowings, the proceeds of which have 
not been expended prior to July 1, 1972, 
or allocated, do not result in transfers of 
capital. 

Section 1001(a) defines the term “bor¬ 
rowing by an AFN”. As is the case with a 
DIs long-term foreign borrowing, a 
“borrowing by an AFN" includes not only 
the typical loan of funds and sale of debt 
obligations, but may also include other 
transactions, the practical economic ef¬ 
fect of which is that the AFN acquires 
an interest in property, with all or part 
of the payment deferred to some future 
date. Thus, for example, an installment 
purchase of property by an AFN may in¬ 
volve a “borrowing’' for purposes of Sub¬ 
part J. (See § B324-4.) 

Section 1002(e) (1) provides that a bor¬ 
rowing by a DI or by an AFN is deemed 
to have been made on the date the pro¬ 
ceeds are received by the borrower, or, if 
a purchase of property on credit is 
involved, on the date the property is pur¬ 
chased. If. however, the borrowing in¬ 
volves a public offering of securities, the 
borrowing is deemed to have been made 
on the date the securities are issued, and 
if the borrowing involves the use of an 
overdraft facility, the borrowing is 
deemed to have been made when the 
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overdraft is used. The date of a borrow¬ 
ing is significant in determining (1) 
whether the borrowing, if made by a DI, 
qualifies as long-term foreign borrowing 
under § 324, and (2) whether any re¬ 
payments of the borrowing are expected 
to be made within 7 years from the date 
thereof. 

As is the case with respect to a long¬ 
term foreign borrowing under § 324(b) 
(1), the refinancing of a borrowing by an 
AFN, by virtue of renewal, extension, or 
continuance thereof or a subsequent bor¬ 
rowing from the same or another lender, 
is not a repayment of the borrowing or 
the making of a new borrowing. (See 
1002(e)(2).) 

Delivery of equity securities of a DI 
to holders of debt obligations issued by an 
AFN. in exchange for the debt obligations 
of the AFN, constitutes repayment by the 
DI of the AFN*s borrowing (a transfer of 
capital under § 312(a) (6) in the amount 
of the debt retired). Such treatment is 
analogous to the treatment of delivery 
of equity securities of a DI in exchange 
for the debt obligations issued in connec¬ 
tion with a long-term foreigii borrowing. 
(See § B324-11 regarding repayment by 
conversion with respect to long-term for¬ 
eign borrowing.) 

There are, however, some significant 
differences between a borrowing by an 
AFN (other than borrowings by an OFS 
covered by Subpart N) and a long-term 
foreign borrowing by a DI. 

First, while a DI's long-term foreign 
borrowing mast be made from a foreign 
person (other than a Canadian person), 
a borrowing by an AFN may be made 
from any person, including a United 
States or a Canadian person, so long as 
such person is neither an AFN of the DI 
nor the DI itself. 

Second, expenditure prior to July 1, 
1972. or allocation of proceeds of long¬ 
term foreign borrowing by the DI will 
give rise to deductions from net transfer 
of capital and positive direct investment, 
under §§ 313(d) (1) and 306(e). Although 
neither the “borrowing by an AFN" nor 
a guarantee thereof by the DI consti¬ 
tutes a transfer of capital by the DI, in¬ 
vestment by the AFN of funds received 
from its borrowing in other AFNs of the 
DI may result in transfers of capital un¬ 
der §§ 505 and 312. 

Third, while repayment of a DI’s long¬ 
term foreign borrowing results in a trans¬ 
fer of capital under § 312(a) (7), if the 
proceeds thereof have been expended 
prior to July 1,1972, or allocated, repay¬ 
ment of a “borrowing by an AFN” by the 
AFN will not result in a transfer of capi¬ 
tal. Repayment of such borrowings by 
the DI, however, will result in a transfer 
of capital under § 312(a)(6) to the bor¬ 
rower AFN, since repayment indirectly 
increases the DI’s debt or equity interest 
in the AFN. 

Note that the treatment under Sub¬ 
part N of an “overseas borrowing” by an 
AFN that qualifies as an OFS of the DI 
is substantially different from the nor¬ 
mal AFN borrowing, (See §§ B1401- 
1405.) 
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§ B1002—2 Standard Certificate Form 

FDI-106. 

• • • • * 

(v) Item VI. Item VI follows the struc¬ 
ture of § 1002(b). Statement (a) restates 
§ 1002(b)(1), and Statement (b) re¬ 
states § 1002(b)(2). In order to obtain 
authorization to repay a borrowing de¬ 
scribed in § 1002(a) (5) or (6>. a DI 
must make one of the two statements by 
checking the appropriate box opposite 

(a) or (b). With respect to either state¬ 
ment, a DI must check at least one of 
the boxes. If none of the premises ex¬ 
pressly stated under Statement (a) or 

(b) corresponds to the particular facts 
of the transaction, the DI must check 
the box marked “Other” and write the 
particular reason for making the 
statement. 

In order to make Statement (a), a DI 
must have reason to believe, based on all 
the facts and circumstances existing at 
the time the certificate is delivered to 
OFDI, that there will not be any repay¬ 
ment of the borrowing within 7 years of 
the date of the borrowing, or the date 
of the guarantee if the borrowing is by 
an AFN. For purposes of determining 
the 7-year period when a guaranteed 
borrowing by an AFN is involved, the 
date of the guarantee of the borrowing 
is considered to be the first date when 
both the guarantee and the borrowing 
by the AFN are in existence, e.g., when 
the guarantee has been executed and 
the borrowing has been taken down. As 
to borrowings made under a credit fa¬ 
cility, the 7-year period Is computed 
separately for each borrowing made 
under the facility. 

When making Statement (a), a DI 
need consider only whether repayment 
of the borrowing can be postponed for 
a period of 7 years. Whether positive 
direct investment resulting from repay¬ 
ment at that time will be authorized by 
the DI's Subpart E allowables is irrele¬ 
vant. For example, a DI that has only a 
§ 507 allowable may make the statement 
with respect to a $10 million borrowing 
made in 1972, even though repayment in 
1979 would exceed the present § 507 al¬ 
lowable. (When the borrowing is repaid 
in 1979, § 1003 requires that positive di¬ 
rect investment resulting from repay¬ 
ment will be a first charge against suti- 
part E allowables.) Similarly, even 
though a DI would be able to offset any 
positive direct investment (e.g., by al¬ 
locating proceeds of other long-term 
foreign borrowing) resulting from a re¬ 
payment within 7 years, DI may not 
certify on the basis of Statement (a). In 
such case, DI should use Statement (b). 

Statement (b) may be made if a DI 
cannot make Statement (a). In order to 
make Statement (b) a DI must have 
reason to believe, based on all the facts 
and circumstances existing at the time 
the certificate is delivered to OFDI. that 
any repayment within 7 years of the bor¬ 
rowing either will not result in positive 
direct investment in Schedules A, B, or 
C, or that if such repayment does result 
in positive direct investment, such posi¬ 
tive direct investment will be authorized 
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during the year when repayment is made 
by the DI’s Subpart E (or M) allowables 
in the scheduled area in which the trans¬ 
fer of capital under § 312(a) (6) or (7) 
is incurred. Upon the expiration of the 
7-year period, any repayment made by 
DI will be authorized by § 1002, even if 
resulting in positive direct investment in 
excess of Subpart E (or M) allowables 
so long as DI has satisfied the conditions 
of Statement (b) during the 7-year pe¬ 
riod. When making such statement, a DI 
may assume that the § § 503 and 507 al¬ 
lowables will continue to be the amount 
in effect during the year when the cer¬ 
tificate is filed. Thus, a DI filing during 
1972 may assume that the § 503 allow¬ 
able will continue, in future years, at $2 
million and that § 507 allowables will be 
$2 million for Schedules B and C and $4 
million for Schedule A. Similarly, a DI 
may assume that historical allowables 
will continue, in future years, at the 
amounts set by 5 504 (a) and (c) in the 
year of filing, that for purposes of 
5 504(b) earnings allowables will con¬ 
tinue to be based on 40 percent of earn¬ 
ings in the appropriate prior year or 
years, and that the § 506 incremental 
earnings allowable will continue to be 
computed in the same manner. On the 
other hand, where the transaction in¬ 
volved is a borrowing by an AFN with 
the DI’s guarantee, DI must make a rea¬ 
sonable estimate of future AFN earnings, 
based on facts and circumstances exist¬ 
ing at the time the certificate is filed. 

When filing each certificate with re¬ 
spect to a borrowing, the DI must also 
take into consideration the projected use 
of allowables in the year when repay¬ 
ment falls due. For example, a DI elect¬ 
ing to be governed by § 503 during 1972 
and expecting to use the § 503 allowable 
through 1974 could not file certificates in 
1972 containing Statement (b) with re¬ 
spect to two borrowings, each for $2 mil¬ 
lion and each requiring full principal 
repayment in 1974. Basing certification 
on the availability of a certain allowable 
in a future year, however, does not bind 
the DI to elect such allowable under 
5 502 for the year in question. 

The following examples illustrate situ¬ 
ations in which the assurances contained 
in Statement (a) would be appropriate: 

Example 29. DI borrows $1 million from a 
foreign bank on September 1,1970, giving the 
bank a note maturing on September 1, 1977. 
The DI may file a certificate under § 1002(b) 
by checking the box opposite Statement 
(a) (1) of Item VI on Form FDI-100, since 
no principal payments are required within 7 
years. 

Example 30. On September 1, 1970, DI’s 
international finance subsidiary issues to 
non-Canadian foreign nationals debentures 
in the principal amount of $10 million, ma¬ 
turing on March 1, 1977. DI intends to re¬ 
finance the borrowing on March 1, 1977, by 
making a 6-month borrowing from a foreign 
bank. DI may certify under g 1002(b) (1) by 
checking the box opposite Statement (a) (2) 
of Item VI on Form FDI-10G, because DI be¬ 
lieves that the borrowing can be refinanced 
for a total period of 7 years. 

Example 31. DI*s sole AFN in Schedule C 
borrows $1 mUlion from a foreign bank on 
September 1, 1970, giving the bank Its note 
maturing on August 31, 1972. The note Is 
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guaranteed by DI. DI has reason to believe, 
under existing circumstances, that the AFN 
will have sufficient financial resources in 
1972 (generated by depreciation, earnings, 
and borrowings) to repay the loan and to 
pay all dividends required to satisfy limita¬ 
tions on positive direct investment imposed 
by the regulations. (See § 1002(c) (3).) DI 
may file a certificate under § 1002(b)(1) by 
checking the box opposite Statement (a) (3), 
because DI does not anticipate being called 
upon to make any principal repayments of 
the borrowing pursuant to the guarantee. 

The following examples illustrate sit¬ 
uations in which the assurance con¬ 
tained in Statement (b) would be 
appropriate: 

Example 32. DI borrows $1,500,000 from a 
foreign bank on March 12, 1972, using the 
proceeds to purchase all voting stock of a 
company in Schedule A on March 12. 1972. 
The borrowing is repayable in 1974, and DI 
does not anticipate having any allowable un¬ 
der § 504 or § 500 during 1974. The DI be¬ 
lieves, under existing circumstances, that the 
acquired company will earn $40,000 in 1974, 
all of which will be reinvested, but (apart 
from repayment of the loan and such re¬ 
invested earnings) does not intend to 
make any other positive direct investment 
in excess of $250,000. In this situation, DI 
may file a certificate under 5 1002(b) (2), 
checking Statement (b). Repayment of the 
$1,500,000 borrowing in 1974 plus the $40,000 
of reinvested earnings in 1974, plus $250,000 
of other positive direct Investment would 
result in positive direct investment of 
$1,790,000 during that year, all of which 
would be authorized by § 503 or § 507. 

Example 33. During 1972, DI has historical 
allowables of $400,000 in Schedule C, $5 mil¬ 
lion in Schedule B and $10 million in Sched¬ 
ule A. The 5 504 (a) historical allowable is 
elected and, under the upstream provision 
of § 504(c)(1), DI has a total allowable in 
Schedule C of $800,000 for 1972, based on 
1971 annual earnings of DI’s Schedule C 
AFNs of $2 million. During September 1972 
DI makes long-term foreign borrowing of $1 
million which will be repaid in 1974. DI 
intends to allocate the $1 million to posi¬ 
tive direct investment in Schedule C dur¬ 
ing 1972. DI has reason to believe, based on 
existing circumstances, that the Schedule C 
AFNs will have annual earnings in 1973 of 
$4 million, giving DI a Schedule C allowable 
during 1974 of $1,600,000. DI further has 
reason to believe that the AFNs, in 1974, will 
reinvest no more than $200,000 of their earn¬ 
ings. Under these circumstances, DI may 
file a certificate under § 1002(b)(2), check¬ 
ing Statement (b) of Item VI on Form 
FDI-106, because there is reason to believe 
that repayment of the borrowing in 1974 will 
be authorized within the Schedule C allow¬ 
able for that year. (Note that DI cannot base 
certification on the allowable available in 
Schedule B or A, even though such allow¬ 
ables would be reduced in 1974 (pursuant to 
5 1003) If the Schedule C allowable is not 
sufficient to absorb the charge when the debt 
is repaid.) 

Example 34. For 1970, DI elects the histori¬ 
cal } 504(a) allowable, with a Schedule B 
allowable of $1,200,000. During 1970, DI’s 
Schedule B AFNs have earnings of $2 mil¬ 
lion, all of which DI desires to reinvest 
(resulting in positive direct investment of 
$2 million). DI makes long-term foreign bor¬ 
rowing in October 1970 of $800,000, which 
will be repaid in November 1971, and allo¬ 
cates the proceeds to positive direct invest¬ 
ment in Schedule B at the end of 1970. DI 
has reason to believe that the AFNs in 
Schedule B will again have $2 million of 
earnings during 1971, but that they will be 


able to declare $800,000 of dividends. DI fur¬ 
ther plans, during 1971. to liquidate certain 
Schedule B holdings, which liquidation will 
result in a negative net transfer of capital 
during 1971 of $900,000. Under these cir¬ 
cumstances, DI may file a certificate under 
5 1002(b)(2). checking Statement (b) of 
Item VI on Form FDI-106, because there is 
reason to believe that positive direct invest¬ 
ment resulting from repayment of the bor¬ 
rowing in 1971 will be authorized under the 
Schedule B allowable. 

§ B1002— 3 Certification with respect to 
convertible debt. 

Section 1002(c) (2) provides that, un¬ 
der certain circumstances, a DI may 
exclude potential transfers of capital re¬ 
sulting from conversion of debt instru¬ 
ments into equity securities of the DI in 
determining (for purposes of Subpart J) 
whether positive direct investment re¬ 
sulting from repayment will be author¬ 
ized by Subpart E (or M) allowables. No 
certificate is required with respect to 
positive direct investment resulting from 
the conversion itself (§ 1002(a) (3)). Ac¬ 
cordingly, 5 1002(c)(2) is applicable to 
certification as to (i) repayment by a DI 
pursuant to guarantee of an AFN’s con¬ 
vertible debt (under § 1002(a)(5)), (ii> 
cash repayment of a DI’s convertible 
long-term foreign borrowing (under 
§ 1002(a)(6), or (iii) repayment (under 
§ 1002(a) (1) or (4) of a borrowing 
unrelated to the convertible debt at a 
time such debt is outstanding. 

The effect of 5 1002(c)(2) is that, in 
the stated circumstances, a DI may rely 
on future allowables and their availa¬ 
bility for cash repayment of borrowings, 
without having to take into considera¬ 
tion the potential charge to such allow¬ 
ables resulting from a conversion. For 
example, if a DI which elects 5 503 has 
made a public offering of 20-year con¬ 
vertible debentures in principal amount 
of $20 million, and subsequently makes 
$2 million of long-term foreign borrow¬ 
ing to be repaid in 5 years, a § 1002(b) (2) 
certificate may properly be executed as 
to the $2 million borrowing notwith¬ 
standing that potential conversions of 
the outstanding convertible debt could 
use up DI’s § 503 allowable for the year 
the $2 million borrowing is repaid (as¬ 
suming the conditions in the proviso 
to § 1002(c)(2) are satisfied). 

On the other hand, if convertible debt 
fails to meet either of the two conditions 
in the proviso to § 1002(c) (2), potential 
conversions must be taken into account 
when filing certificates. If the convertible 
debt does not have an original maturity 
of 7 years, potential charges to positive 
direct investment resulting from conver¬ 
sions must be considered by the DI in 
determining whether sufficient allow¬ 
ables will exist during any year to 
authorize cash retirement of the convert¬ 
ible debt or of any other borrowing by 
the DI or an AFN. Similarly, potential 
charges against allowables must also be 
taken into account by the DI if a non¬ 
public debt issue is convertible within 3 
years of the date of issuance. Potential 
charges against allowables resulting 
from conversion need not be taken into 
account, even if the debt is convertible 
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within 3 years of the date of issuance, if 
the convertible debt is a public offering. 

The term “public offering” for pur¬ 
poses of the second condition in the pro¬ 
viso to 5 1002(c) (2) means generally that 
at least half of the issue must be distrib¬ 
uted through normal investment banking 
channels abroad, or sold to foreign pur¬ 
chasers engaged in the business of deal¬ 
ing in securities, in a manner affording 
reasonable prospects of an effective sec¬ 
ondary market for the securities. 

If, in connection with a convertible 
debt issue, DI certifies under § 1002(b) 

(1) that no principal repayments will be 
made within 7 years, DI need not con¬ 
sider potential conversions even though 
the issue does not satisfy the proviso of 
§ 1002(c) (2). However, whenever DI files 
a certificate under § 1002(b)(2), and 
convertible debt is outstanding that falls 
into either of the conditions of the pro¬ 
viso to 5 1002(c)(2), potential conver¬ 
sions must be considered by the DI. 

Example 35. DI has no § 504 allowables. In 
September 1968, DI purchased all stock of a 
Brazilian corporation from an unafflllated 
foreign national (X) In exchange for a $5 
million debenture Issue maturing in 10 years 
and convertible (in whole or in part) into 
common stock of DI commencing 3 years 
from date of issuance. Interest on the de¬ 
bentures is payable semiannually, but In the 
event of default on payment of any interest 
installment. X has the right to declare the 
entire principal sum to be immediately due 
and payable. However, DI was In good 
financial condition and did not anticipate de¬ 
fault in Interest payments. DI filed a certifi¬ 
cate under 5 1002(b) (1), since no principal 
repayments are required to be made within 
7 years from the date of Issue. (Repayment 
by reason of conversion would be authorized 
by § 1002(a) (3), without regard to the Sub- 
part J certification requirements.) In 1970, 
DI desires to make long-term foreign borrow¬ 
ing of $4 million, to be repaid in 1972. and 
to allocate the proceeds thereof to positive 
direct investment in Schedule A. Without 
regard to any charge against the 5 507(a) (2) 
allowable resulting from conversion of the 
debenture, DI may file a certificate with 
respect to the long-term foreign borrowing 
under § 1002(b) (2) If there is reason to be¬ 
lieve that the entire 1 507(a)(2) allowable 
will be available to authorize repayment in 
1972. 

Example 36. In 1968, DI made a public of¬ 
fering of $2 million principal amount of con¬ 
vertible debentures, maturing in 1988 and 
convertible after 6 months from the date 
of Issue. The proceeds were immediately In¬ 
vested In Schedule C. DI filed a certificate 
under 5 1002(b) (1) with respect to the bor¬ 
rowing. In 1970, DI makes a $5 million long¬ 
term foreign borrowing from a foreign bank, 
repayable at the rate of $1 million annually 
for the next 5 vears, and DI allocates the 
proceeds thereof to Schedule C positive di¬ 
rect investment. In 1970. DI has a § 504(b) 
Schedule C allowable of $2,500,000. and has 
reason to believe that (except for any posi¬ 
tive direct investment resulting from con¬ 
version of the convertible debt) repayment 
of the bank loan can be accomplished within 
this allowable over the next 5 years. (DI ex¬ 
pects to have annual earnings of $6 million 
m Schedule C, to cause Schedule C AFNs to 
declare dividends of $4,500,000 per year, and 
does not expect to make any positive net 
transfer of capital for the next 5 years.) DI 
does not have to make allowance for positive 
direct Investment resulting from potential 
conversions of the debenture Issue when 
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analyzing its ability to file a certificate with 
respect to the bank borrowing under § 1002 
(b)(2). 

Example 37. On September 1, 1970, DI 
publicly offers $20 million principal amount 
of debentures with maturity of 25 years, 
convertible Into stock of DI at any time 
after 6 months from the date of issue. The 
offering qualifies as long-term foreign bor¬ 
rowing. and DI immediately invests the pro¬ 
ceeds in Schedule C. where DI has a historical 
allowable of $2 million. Under the underwrit¬ 
ing agreement, DI must make • mandatory 
sinking fund payments to be used by a 
trustee to redeem debentures In the prin¬ 
cipal amount of $1 million in each of the 
years 1975 through 1993. Because original 
maturity of the debenture issue is only 5 
years, and not 7 years, consideration must be 
given to whether the $1 million repayment of 
principal that will be charged to DI's Sched¬ 
ule C allowable during the years 1975-77, 
together with potential conversions, can be 
made within the allowable for that schedule. 
While DI cannot certify under § 1002(b) (2) 
in these circumstances, a certificate under 
5 1002(b)(1) could still be executed if DI 
has reason to believe that any cash principal 
repayments or conversions in excess of the 
Schedule C allowable could be refinanced so 
that the full amount of the borrowing would 
have been continuously outstanding for at 
least 7 years. 

§ 111003—1 Eft’cct of transfers of capital 
in repayment of borrowings. 

• « • • * 

(i) The repayment charge. A repay¬ 
ment charge is incurred in the amount* 
of positive direct investment resulting 
from transfers of capital enumerated in 
§ 1002(a) (l)-(6). namely, (a) those to 
repay or enable the AFN to repay certain 
borrowings of the AFN; (b) those con¬ 
sisting of the delivery of equity securities 
of the DI upon conversion of certain debt 
obligations of the DI or an AFN; or (c) 
those made in repayment of long-term 
foreign borrowings of the DI. 

Although the repayment charge is gen¬ 
erally incurred in the year that positive 
direct investment is made, transfers of 
capital resulting from conversion of debt 
obligations are deemed (solely for pur¬ 
poses of § 1003) to occur in the year 
immediately following the year of con¬ 
version. (See § 1002(a)(3).) 

Repayment of a long-term foreign bor¬ 
rowing by a DI (including delivery of 
equity securities upon conversion) results 
in a transfer of coital to the scheduled 
area where the proceeds were expended 
or allocated at the time of repayment and 
with respect to which a deduction was 
taken under § 203(d), § 306(e), or § 313 
(d) (1). If proceeds of the borrowing were 
utilized to offset positive direct invest¬ 
ment in more than one scheduled area 
at the time of repayment, the transfer of 
capital resulting from repayment will be 
charged proportionally, based on the de¬ 
duction taken in each scheduled area. 
(See 5 312(a) (7).) Note that when there 
is repayment of a long-term foreign bor¬ 
rowing that w r as not expended prior to 
July 1, 1972, or allocated, no transfer of 
capital will result. 

Transfers of capital to repay or to en¬ 
able an AFN to repay a borrowing made 
by the AFN are charged against the DI’s 
allowables in the scheduled area of the 
AFN. 
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(ii) Reduction of allowables. Section 
1003 (c) and (d) prescribes the manner 
in which allowables under Subparts E 
and M are reduced because of a repay¬ 
ment charge incurred pursuant to § 1002. 

A special rule applies to reduction of 
Schedule C allowables under § 504. Sec¬ 
tion 1003(c) (3) provides that the allow¬ 
ables authorizing positive direct invest¬ 
ment in Schedule C (§ 504 (a) and (c) or 
(b), (d)(3), and (f)(3)(D) are reduced 
before those authorizing reinvested earn¬ 
ings (§ 504 (e) and (f)(3)(ii)). If DI 
has total losses in Schedule C during the 
year, the amount of such losses does not 
constitute an allowable under § 504(e) 
until the following year, at which time it 
would be subject to reduction under 
§ 1003. 

Example 38. In 1970 DI elects § 504(b) with 
an allowable in Schedule C of $2 million. 
DI also has a carryforward from 1969 In 
Schedule C under 5 504(d)(3) of $300,000 
and a reinvested earnings allowable of $200,- 
000 under 5 504(f) (3) (il) as a result of losses 
in Schedule C during 1968. During 1970 DI 
incurs a repayment charge of $2,400,000 in 
Schedule C. After making reductions as pro¬ 
vided by § 1003(c) (3), DI will have left only 
$100,000 of the reinvested earnings allowable 
under § 504(f) (3) (il). 

A special rule also applies to U.S.-air 
carriers engaged in international air 
transportation. Section 1003(c)(4) pro¬ 
vides that where a transfer of capital 
resulting in a repayment charge is pri¬ 
marily related to operations in foreign 
air transportation (as defined in § 1302 
(a>), the Subpart M allowable shall be 
reduced first. If the repayment charge 
is not related to operations in foreign 
air transportation, the Subpart E allow¬ 
ables will be reduced first, in accordance 
with § 1003(c)(1). 

Example 39. In 1969, DI, a U.S.-flag air¬ 
line, has a foreign air transport allowable 
of $1 million and § 504(a) allowables of 
$500,000 In Schedule A, $600,000 in Schedule 
B and $400,000 in Schedule C. 

In 1969 DI repays a $1,500,000 borrowing 
made In connection with its operations In 
foreign air transportation, resulting in a 
repayment charge of $1,500,000 under 
55 1002 and 1003. 

First, DI’s foreign air transport allowable 
is reduced to zero and the excess of $500,000 
is charged against its 5 504(a) allowables In 
Schedules C. B. and A. in that order. There¬ 
fore, DI’s Schedule C allowable Is reduced 
to zero and its B allowable is reduced to 
$500,000. The $500,000 allowable in Sched¬ 
ule A is not affected. 

Example 40. During 1969, DI repays a $1 
million long-term foreign borrowing, the 
proceeds of which had been expended In 
Schedule A. Under § 1002, DI has made posi¬ 
tive direct investment in Schedule A of $1 
million constituting the “repayment charge” 
for purposes of § 1003. DI’s allowables under 
5 504(a), which is elected for 1969, are 
$600,000 in A. $300,000 in B and $300,000 in C. 

Under § 1003(c) (1), the Schedule A allow¬ 
able ($600,000) Is first reduced to zero; then, 
to the extent the repayment charge exceeds 
the reduction in A, the excess reduces aUow- 
ables first In C (by $300,000 to zero) and then 
in B (by $100,000 to $200,000). Therefore, in 
1969 DI may make no positive direct invest¬ 
ment in O. no additional positive direct 
investment in A, and positive direct Invest¬ 
ment in B is limited to $200,000. 
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In 1972 the result would be the same. If 
DI had a § 506 Incremental earnings allow¬ 
able In 1972, the Increment earnings allow¬ 
able would not be reduced because the DI's 
§ 504 (a) and (c) allowables are sufficient 
to cover the repayment charge and § 1003 
(c)(2) provides that the § 506 Incremental 
earnings allowable is the last of the Subpart 
E allowables to be reduced. If, however. DI 
does not have a § 506 incremental earnings 
allowable in 1972. it would be to DI's advan¬ 
tage to elect the § 507 allowable for 1972. 
In such case, the repayment would reduce 
DI’s Schedule A allowable under § 507(a) (2) 
from $4 million to $3 million, and there 
would be no reduction of DI’s $2 million 
allowable in Schedule B/C. 

Example 41. During 1968, DI, with allow¬ 
ables of $2 million in Schedule A and zero 
in Schedules B and C, repaid a $1 million 

1967 borrowing used to acquire all outstand¬ 
ing shares of a German corporation. Since 
the "repayment charge" was incurred during 

1968 (see 8 1003(a)), no reduction of any 
allowables could be made under the applica¬ 
ble 1968 regulations, which did not provide 
(as does § 1003(c)(1) of the 1969 and 1970 
regulations) for reducing allowables in other 
scheduled areas. 

Although the $1 million repayment charge 
may be applied in subsequent years (under 
5 1003(c)(3) as in effect for 1968), only 
Schedule C allowables or the worldwide § 503. 
5 507(a)(1), or § 606 allowables may be 
charged. 

Example 42. In 1970 DI's § 504(b) earnings 
allowable is $600,000 in Schedule C. $1 million 
in Schedule B and zero in Schedule A. DI’s 
§ 1302 (Subpart M) foreign air transport 
allowable is $700,000. DI also has a $200,000 
§ 506 Incremental earnings allowable. During 
1970 DI repays a long-term foreign borrowing, 
the proceeds of which had been expended 
in making a transfer of capital in the amount 
of $2,100,000 to construct a resort hotel in 
Schedule B. Assuming the repayment is au¬ 
thorized by § 1002. DI has incurred a repay¬ 
ment charge of $2,100,000 under § 1003, which 
first reduces DI’s § 504(b) allowable in Sched¬ 
ules B and C to zero. DI's § 506 allowable is 
then reduced to zero, and the Subpart M 
allowable is reduced to $400,000. See § 1003 
(c)(1) and (2). 

The § 506 incremental earnings allow¬ 
able is tiie last Subpart E allowable to be 
reduced under § 1003 (see § 1003(c) (2)). 

Example 43. DI elects to be governed by 
§ 503 in 1972 and has a § 506 allowable of 
$100,000. DI makes a $2,050,000 repayment 
under § 1002. 

After the reductions under § 1003, DI has 
$50,000 of its § 506 allowable left. (See also 
Example 46 below.) 

In general, all allowables (including 
acrued carryforwards) for the year are 
reduced under § 1003(c) to the extent of 
the repayment charge. If the repayment 
charge exceeds the reductions in allow¬ 
ables for any year, the difference is car¬ 
ried forward to the following year, and 
the same procedure for reducing allow¬ 
ables is repeated. (Note that carryfor¬ 
ward of charges to the 5 507(a)(2) al¬ 
lowable is subject to a special rule. See 
paragraph (iii) below.) 

Example 44. DI elects § 503 in 1972 and re¬ 
pays a $2,500,000 borrowing, of which $900.- 
000 had been expended in Schedule C and 
$1,600,000 in Schedule A. 

In 1972, DI's § 503 allowable Is reduced to 
zero. The remaining $500,000 repayment 
charge is carried to 1973. 


In 1973, DI elects § 504(a) with allowables 
of $500,000 in Schedule A, $400,000 in Sched¬ 
ule B and $1,200,000 in Schedule C. 

Since the underlying borrowing had been 
expended in more than one scheduled area, 
the repayment charge must be allocated be¬ 
tween Schedules A and C. Accordingly, under 
§§ 1003 and 312(a)(7) a repayment charge 
of $320,000 is incurred in Schedule A (64 per¬ 
cent of $500,000) and a repayment charge of 
$180,000 is incurred in Schedule C (36 per¬ 
cent of $500,000). 

(iii) Reduction of allowables under 
§ 507. The § 507(a) $4 million Sched¬ 
ule A supplemental allowable is reduced 
only if the repayment is related to direct 
investment in Schedule A. Also, if there 
is a carryforward of the repayment 
charge attributable to Schedule A, the 
DI may elect in the year (or years) of 
the carryforward not to have its § 507 
(a) (2) allowable reduced. 

Section 1003(c) (5) (i) and (ii) pro¬ 
vides that the § 507(a) (2) allowable may 
be reduced only to the extent that the re¬ 
payment is of a long-term foreign bor¬ 
rowing the proceeds of which were ex¬ 
pended in or allocated to Schedule A at 
the item of repayment, or to the extent 
that the payment was pursuant to a guar¬ 
antee of a Schedule A AFN borrowing or 
was to enable a Schedule A AFN to repay 
its borrowing. Unless the § 1002 transfer 
of capital falls within one of these cate¬ 
gories, the Schedule A supplemental al¬ 
lowable will not be reduced, and the 
repayment charge will be absorbed en¬ 
tirely by the 5 507(a)(1) $2 million al¬ 
lowable in Schedules B/C. 

A repayment charge attributable to 
Schedule A will reduce the $4 million 
Schedule A supplemental allowable of 
§ 507(a) (2) before reducing the $2 mil¬ 
lion allowable of § 507(a) (1). 

Example 45. DI elected § 504(a) during 
1971 with allowables of $1 million In Sched¬ 
ule A and $1 million in Schedule B. In 1971 
DI made $7 million of positive direct Invest¬ 
ment in Schedule A and $5 million in Sched¬ 
ule B, calculated as provided by § 306(a). 
To comply with the regulations, DI made 
a long-term foreign borrowing of $10 million 
and allocated $6 million of proceeds to 
Schedule A and the remaining $4 million 
to Schedule B under § 306(e). In 1972 DI 
elects § 507 and repays $5 million of the 
borrowing. DI thus Incurs a repayment 
charge of $3 million in Schedule A and 
$2 million in Schedule B, apportioned as 
provided by § 312(a) (7). Under § 1003, DI’s 
allowable under § 507(a) (2) In Schedule 
A is reduced to $1 million by the $3 million 
attributable to Schedule A. The $2 million 
attributable to Schedule B reduces the 
§ 507(a) (1) allowable to zero. 

Example 46. For 1972 DI elects § 507 and 
also has an incremental earnings allowable 
of $200,000 under § 506. DI has a repayment 
charge of $6,100,000 In Schedule A. Under 
§ 1003, the $4 million allowable in Schedule 
A is reduced to zero; then the $2 million 
allowable in Schedules B and C is reduced 
to zero. The § 506 allowable Is then reduced 
to $100,000. 

Example 47. DI elects § 507 for 1972 and 
transfers $5 million to its Schedule C AFN 
to enable it to repay a borrowing. Under 
§ 1003, the repayment charge will reduce 
DI's $2 million allowable under § 507(a)(1) 
to zero In 1972, but the § 507(a)(2) $4 mil¬ 
lion Schedule A allowable will not be re¬ 
duced. The remaining $3 million of the re¬ 


payment charge will be carried forward to 
future years. If DI continues to elect § 607 
the $2 million § 507(a)(1) allowable for 
Schedules B/C wil be reduced to zero in 
1973 and to $1 million in 1974. 

Example 48. DI in 1972 has § 504 (a) and 
(c) allowables of $3 million in Schedule A 
$3 million in Schedule B and $2 million in 
Schedule C. and a § 606 incremental earn¬ 
ings allowable of $1 million. During the year, 
DI repays a long-term foreign borrowing of 
$8 million, the proceeds of which had been 
expended in Schedule C (prior to July l 
1972). If DI elects the § 504 allowables, all of 
DI's § 504 allowables will be reduced to zero 
pursuant to $ 1003(c) (1) and (2), and the 
only remaining allowable will be the $1 mil¬ 
lion § 506 incremental earnings allowable, if 
DI elects the § 507 allowables, its § 507(a)(1) 
$2 million allowable for Schedules B/C will 
be reduced to zero, as will the § 506 $1 mil¬ 
lion incremental earnings allowable. The $5 
million remaining of the repayment charge 
will be carried forward to future years, and 
the § 507(a) (2) $4 million allowable will not 
be reduced. 

If a DI allocated proceeds of long-term 
foreign borrowing to positive direct in¬ 
vestment under § 503 and elects § 507 (or 
§ 504) in any year in which it incurs a 
repayment charge, the DI shall appor¬ 
tion the allocated amount to the ap¬ 
propriate schedules in the manner pro¬ 
vided by 5 306(e)(3). (See § B306-7.) 

Example 49. DI elected § 503 for 1969 and 
reported on Its annual report Form 
FDI-102F for the year as follows ($000 
omitted): 

Line 11 (Reinvested earnings)_2.000 

Line 12 (Transfers of capital)_3.000 

Line 13 (Use of proceeds)_4.000 

Line 15 (Program direct invest¬ 
ment) _1,000 

In section VTH (Use of proceeds) of Form 
FDI-102F, DI repeated as follows: 

Line 40 (Expenditure of pro¬ 
ceeds) _1,000 

Line 41 (Allocation of proceeds 

under § 306(e))_3.000 

The proceeds expended as reported on Line 
40 were from the same borrowing as that al¬ 
located under § 306(e). The expenditures 
were: Schedule A-$850.000, and Schedule 
C—$150,000. 

In 1972, DI elects § 507 and repays $2 mil¬ 
lion of the borrowing. DI must first appor¬ 
tion the 1969 § 306(e) deduction (line 41) 
to each scheduled area. In accordance with 
§306(e)(3). Assume that DI recalculates 
positive direct Investment under § 306(a) 
(which must Include the effect of deductions 
under § 313(d)(1) for expended proceeds) 
and apportions the § 306(e) deductions as 
follows ($000 omitted): 


Scheduled area 
ABC 


(a) Direct investment under 

5 306(a).1,000 

(b) Proportionate share. 26% 

(•) Share of § 306(e) deduction.. 760 


2,000 

60 % 

1,500 


1,000 

25% 

750 


Therefore, DI's total deductions under 
§§ 306(e) and 313(d)(1) In 1969 for purposes 
of § 312(a) (7) are: Schedule A— $1 .600.000: 
Schedule B—$1,500,000; and Schedule C— 
$900,000. 

Consequently, DI's repayment of $2 mil¬ 
lion in 1970 will be charged as follows: 
Schedule A (40 percent)—$800,000; Sched¬ 
ules B and C (60 percent) —$ 1,200.000. Under 
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RULES AND REGULATIONS 
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c 1003. DI’s § 507(a) (2) Schedule A allowable 
will be reduced by $800,000, and the § 507 
, a )(D allowable will be reduced to $800,000. 

There is a special rule regarding treat¬ 
ment of a carryforward repayment 
charge of DIs electing § 507. As dis¬ 
cussed above, § 1003(c) (5) provides that 
in the year in which a repayment charge 
is incurred, the § 507(a) (2) Schedule A 
allowable will be reduced only to the ex¬ 
tent that repayment is of a borrowing 
attributable to positive direct investment 
in Schedule A. Under § 1003(d), dealing 
with repayment charges carried forward 
to future years, the same rule applies, 
so that the § 507(a) (2) Schedule A al¬ 
lowable may be reduced by a carryfor¬ 
ward repayment charge only if the re¬ 
payment charge results from a borrowing 
attributable to positive direct invest¬ 
ment in Schedule A. However, § 1003(d) 
also states that where the carryforward 
repayment charge is attributable to posi¬ 
tive direct investment in Schedule A, a 
DI may elect not to have its § 507(a) (2) 
allowable reduced. The DI should indi¬ 
cate such election on the Annual Report 
Form FDI-102F filed for the year in 
question. (However, this election is not 
available for a repayment charge carried 
forward from 1968.) Thus, in the year in 
which a DI incurs a repayment charge 
attributable to positive direct invest¬ 
ment in Schedule A, DI’s § 507(a) (2) al¬ 
lowable must be reduced. But, if the re¬ 
payment charge is carried forward to 
future years, DI may elect in those years 
(unless the repayment charge was in¬ 
curred in 1968) not to have its § 507 
(a)(2) reduced. This election may be 
made in any year in which there is a 
carryforward repayment charge attrib¬ 
utable to positive direct investment in 
Schedule A, even if § 507 was not elected 
in the year in which the repayment 
charge was incurred. 

Example 50. DI elects 5 607 for 1972 and 
transfers $10 mUUon to its Schedule A AFN 
to enable It to repay a borrowing, as author¬ 
ized by § 1002(a). The repayment charge of 
810 million will reduce DI’s allowable in 
Schedule A under § 507(a) (2) to zero. See 
1 1003(c) (5((i). The remaining $6 million 
of the repayment charge will then reduce the 
1507(a)(1) allowable in Schedules B/C to 
zero, and there wUl he a carryforward charge 
of M million to 1973. In 1973 DI may elect 
under § 1003(d) not to have its § 507(a) (2) 
allowable reduced. DI’s § 507(a) (1) allowable 
will be reduced to zero, and DI wUl also have 
a $2 mUllon carryforward of the repayment 
charge to 1974 at which time DI may again 
elect under 5 1003(d) not to have Its Sched¬ 
ule A supplemental allowable reduced. The 
1 1003(d) election is not available in the 
year the repayment charge is first incurred. 

81100—Subpor) K (§§ 1101-1107) 

♦ • ♦ * * 

§ B! 102—1 Authorized positive direct in¬ 
vestment in Canadian AFIVs. 

• • * * • 

Eiample 4. During 1969 DI purchases, for 
« million, the stock of a Canadian corpora¬ 
tion (C) that owns a subsidiary (A) located 
in Panama. This transaction results in a 
transfer of capital both to Canada (author- 
unc *er § 1102) and to Schedule A. The 
purchase price must be apportioned between 


C and A in a manner that wiU fairly reflect 
the relative values eft the interests acquired 
in the two corporations. (See § B312-4.) 

• • • • • 

§ B1103— 1 Canadian foreign balances. 

Section 1105 provides generally that, 
for purposes of § 203(c), “Canadian for¬ 
eign balances” shall not be included in 
computing a DI’s average end-of-month 
liquid foreign balances. Accordingly, the 
regulations do not restrict the amount 
of liquid foreign balances held by a DI 
in Canada, and the amount of Canadian 
foreign balances are excluded for pur¬ 
poses of calculating the amount of liquid 
foreign balances subject to limitation un¬ 
der § 203(c). 

“Canadian foreign balances” are 
defined in § 1105(a) to include: (a) 
money on deposit in a Canadian bank 
(as defined in § 1101 (c)), including fixed 
interest deposits, without regard to the 
currency deposited and without regard 
to the terms of such deposits; and (b> 
negotiable instruments, nonnegotiable 
instruments and commercial paper of 
Canadian persons. 

The term “Canadian bank,” as defined 
in § 1101(c), includes Canadian branches 
and offices within Canada of banks 
organized outside Canada and banks or¬ 
ganized under the laws of Canada or of 
any province of Canada; the term does 
not include offices of Canadian banks 
located outside Canada. 

• * • • * 

Bl300—Subpart M (§§ 1301-1303) 

§ B1300-1 Introduction. 

Subpart M applies to direct invest¬ 
ment activities of DIs that are U.S.-flag 
air carriers, including scheduled and 
supplemental air carriers and air taxi 
operators. 

Under § 1301, such DIs may elect to 
exclude from transfers of capital the 
transfer to foreign inventory of certain 
categories of equipment related to 
the DIs’ operations in foreign air 
transportation. 

Sections 1302 and 1303 provide a 40- 
percent foreign air transport earnings 
allowable for U.S.-flag air carrier DIs 
^electing to be governed by § 504, based 
upon financial reports required by the 
Civil Aeronautics Board with respect to 
U.S.-flag carriers' international and 
territorial operations. 

• • • • • 

§ 1302—1 Earnings allowable for foreign 
air transport operations. 

Section 1302 authorizes U.S.-flag air 
carriers to make positive direct invest¬ 
ment, in connection with their foreign 
air transport operations, of up to 40 
percent of aggregate annual foreign air 
transport earnings for the immediately 
preceding year. The § 1302 allowable is 
not subject to schedular limitations, but 
it may be used only for positive direct in¬ 
vestment that is primarily related to the 
DIs’ own operations in foreign air 
transportation. 

Section 1302 applies automatically to 
foreign air transport operations of any 


DI that elects to be governed by § 504 
for the year involved. If § 1302 is appli¬ 
cable, both transfers of capital related 
to the DI’s foreign air transport opera¬ 
tions and aggregate annual foreign air 
transport earnings will be excluded from 
the computation of DI’s allowables under 
§ 504 (a) or (b). 

A U.S.-flag air carrier’s choices are, 
therefore, as follows: 

The 5 503 or § 507 allowable for aU oper¬ 
ations; 

An adjusted § 504(a) historical allowable 
for all operations plus a § 1302 allowable for 
foreign air transport operations only; or 

An adjusted § 504(b) earnings aUowable 
for aU operations plus a § 1302 allowable for 
foreign air transport operations only. 

• • • • • 

Example 1. During 1971 a U.S.-flag air 
carrier (DI) has foreign air transport earn¬ 
ings of $25 million and unrelated Investment 
earnings in Schedule A of $5 million. DI has 
Schedule A historical allowables under § 504 
(a) of $3 million as a result of equity invest¬ 
ment In and loans to hotels, and ground 
transportation operations associated there¬ 
with, in the base period years of 1965 and 
1966. Under § 1302, DI would have a world¬ 
wide air transport earnings allowable of 
$10 mUllon (40 percent of $26 mUlion). Dur¬ 
ing 1972, the carrier may make worldwide 
positive direct Investment related to air 
transport activities of $10 million and. assum¬ 
ing that the historical allowable under § 504 
(a) Is elected, unrelated positive direct In¬ 
vestment in Schedule A of $3 million. Any 
unused nonair transport allowable may be 
used by DI worldwide for air transport ac¬ 
tivities, as well as on a schedular basis for 
operations not related to foreign air trans¬ 
port. Any unused air transport aUowable may 
only be used in succeeding years for foreign 
air transportation operations. Any unused 
carryforward of allowables under § 504(f) 
may be used worldwide if devoted to foreign 
air transportation, or in the appropriate 
scheduled areas if used for other operations. 

Example 2. A U.S.-flag air carrier has allow¬ 
ables under § 504, unrelated to air transport 
activities, of zero. For 1972 the carrier elects 
8 503 and during 1972 transfer $2 million to 
Schedule C as a contribution to the capital 
of a wholly owned hotel corporation in that 
scheduled area. No other relevant transac¬ 
tions occur. Such Investment Is authorized 
by 5 503. No further positive direct invest¬ 
ment is authorized during 1972 either In 
air transport or nonalr transport activities. 

• • • • • 

§ 1303—1 Coordination of §§304, 306 
and 1302. 

• • • • • 

Example 3. During 1971 DI, a U.S.-flag air 
carrier, has $2 mill ion In earnings from hotel 
operations in Schedule B and $6 miUion of 
foreign air transport earnings. During 1972 
DI has $4 million in earnings from its hotel 
operations and $8 million of foreign air trans¬ 
port earnings. DI has no 8 504(a) historical 
allowable, and hotel and foreign air transport 
earnings during 1966-67 were zero. 

In 1972 DI elects 5 504(b). DI’s 5 504(b) 
annual earnings for 1971 were $2 mUlion 
(since foreign air transport earnings were ex¬ 
cluded under 5 1302(d)). DI’s 5 504(b) al¬ 
lowable for 1972 is $800,000 ($2 mUlion X 40 
percent). DFs 8 1302 foreign air transport al¬ 
lowable is $2,400,000 ($6 million X 40 per¬ 
cent) . In 1972 DI also has a § 506 allowable 
of $1,600,000, computed as follows (000 
omitted): 
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1506(a)(4) aggregate annual earn¬ 
ings for 1972_$12,000 

(Under §§ 1303(a) and 504(b)(4) 
earnings of $4 million are added 
to § 1302(b) foreign air trans¬ 
port earnings of $8 million.) 

Less base period aggregate annual 


earnings _ 0 


Incremental earnings_ 12,000 

40 percent of Incremental earnings. 4, 800 
Less the largest of the allowables 
available under § 503 ($2 million). 

§§ 604(a) and 1302 ($2,400), and 
§§ 504(b) and 1302 ($3,200), as re¬ 
quired by § 1303(b)_ 3,200 


§506 allowable. $1,600 


During 1972 DI makes positive direct in¬ 
vestment of $2 million In connection with 
hotel operations, and positive direct invest¬ 
ment of $2,500,000 in connection with for¬ 
eign air transport operations. Such positive 
direct investment is authorized by §§ 604(b), 
1302, and 506. DI then has a carryforward of 
$300,000 under § 506 because, under § 506(c), 
positive direct investment to the extent 
authorized by § 504 (and § 1302 as provided 
by § 1302(b)) is deemed made pursuant to 
those sections and not under § 506. Only the 
excess of $1,300,000 is charged against DI's 
§ 506 allowable. 

B1400—Subpart N (§§ 1401—1405) 

§ B1400—1 Introduction. 

Subpart N of the regulations, which 
deals with “overseas finance subsidi¬ 
aries” (OPSs), was published in the Fed¬ 
eral Register in final form on May 7, 
1970 (35 F.R. 7228), effective as of 
January 1, 1970. 

In general, Subpart N accords special 
status to funds acquired in certain bor¬ 
rowings from sources outside the United 
States and Canada by an AFN which has 
been qualified as an OFS. When such 
funds are lent by the OFS to the DI, they 
become available proceeds of long-term 
foreign borrowing and may offset posi¬ 
tive direct investment. Such funds may 
also be transferred between the OFS and 
other AFNs of the DI without involving 
a net transfer of capital. Repayment by 
the DI or the OFS of an OFS’s qualified 
foreign borrowing has much the same 
effect as repayment of long-term foreign 
borrowing by a DI. All other subparts of 
the regulations apply to all OFS trans¬ 
actions except to the extent specifically 
modified by Subpart N. 

Subpart N was amended on July 1, 
1972, to permit the interchange of DI and 
OFS borrowing (§ 1406) and facilitate 
the assumption by a DI of obligations 
incurred by its OFS < § 1407). 

The Office has previously issued spe¬ 
cific authorizations, under § 801, which, 
in effect, treat certain borrowing made 
through an OFS as if the borrowing were 
a long-term foreign borrowing by the DI. 
Adoption of Subpart N has made it un¬ 
necessary for a DI to obtain such a spe¬ 
cific authorization. Any such specific au¬ 
thorizations issued in 1968, 1969, or 1970 
are superseded by Subpart N beginning 
January 1, 1970, and, consequently, 
transactions involving OFSs occurring 
during 1970 and thereafter are governed 
by Subpart N. 

• • • # * 


RULES AND REGULATIONS 

§ B1403—1 Transfers of overseas pro¬ 
ceeds; foreign balances. 

Pursuant to § 1403(a)(1), the loan of 
overseas proceeds to the DI In proceeds 
borrowing is not a transfer of capital 
under § 312(b), but does result in such 
overseas proceeds being treated as avail¬ 
able proceeds of long-term foreign bor¬ 
rowing, as defined in § 324(d). If in con¬ 
nection with an overseas borrowing the 
OFS issues debentures convertible into 
stock of the DI with detachable warrants 
entitling the holder to purchase stock 
of the DI, the DI will be deemed to have 
made a transfer of capital to the OFS 
in the amount of the value of the war¬ 
rants; however, the amount of proceeds 
of overseas borrowing will not be reduced 
because of the warrants. 

Pursuant to § 1403(a)(2), transfers of 
overseas proceeds by the OFS to AFNs 
of the DI in exchange for debt obliga¬ 
tions of or equity interests in such AFNs 
do not involve net transfer of capital, 
notwithstanding §§ 505 and 313. Pursu¬ 
ant to § 1403(a) (3), overseas proceeds 
can also be returned by AFNs to the OFS 
without involving net transfer of capi¬ 
tal, notwithstanding §§ 505 and 313, and 
such overseas proceeds in the hands of 
the OFS again become available over¬ 
seas proceeds. The exemption from 
§§ 505 and 313 provided for in § 1403 
(a)(3) does not apply to the return of in¬ 
vested overseas proceeds by an AFN to 
the OFS to the extent there has been 
repayment of the overseas borrowing 
or the proceeds borrowing (see § 1404 
(a)). Note that overseas proceeds trans¬ 
ferred by an OFS to an AFN in exchange 
for equity interests in such AFN are not 
affected by changes in the value of the 
securities. 

Example 1. DI desires to make a transfer 
of capital to Schedule C in 1972 in the 
amount to $10 million. DI causes a wholly- 
owned incorporated Schedule C AFN to or¬ 
ganize a Schedule A OFS in the Netherlands 
Antilles (for which a certificate under § 1402 
(a) is properly filed In due course) and to 
contribute $2 million to such OFS as original 
equity capital. OFS receives $10 million from 
an overseas borrowing which has been fully 
guaranteed by the DI as to repayment of 
principal and payment of interest. OFS lends 
$10 million to DI in return for a promissory 
note continuously outstanding for at least 
12 months. DI makes a $10 million transfer of 
capital to an AFN in Schedule C and allocates 
the $10 million available proceeds (of pro¬ 
ceeds borrowing) to the resulting positive 
direct investment. The capitalization of the 
OFS results in a § 312(b) transfer of capital 
of $2 million from Schedule C and a § 312(a) 
transfer of capital of $2 million to Schedule 
A, pursuant to § 505. The loan of $10 million 
by the OFS to its DI is a proceeds borrowing 
and does not constitute a § 312(b) transfer of 
capital. However, the $10 million of overseas 
proceeds in the hands of the DI are treated 
as available proceeds of long-term foreign 
borrowing. The transfer of the $10 million to 
an AFN in Schedule C is a § 312(a) transfer 
of capital offset by allocation of available 
proceeds to the resulting positive direct 
Investment. 

Example 2. In 1970 an OFS in Schedule C 
receives $10 million of overseas proceeds and 
invests $9 million thereof in debt obligations 
of an AFN in Schedule B. In 1971 the DI di¬ 
rectly repays $3 million of overseas borrow¬ 


ing, resulting In a transfer of capital to 
Schedule B of $3 million, under § 1404(a) ( 3 ) 
Later in the same year, the AFN repays to 
the OFS $3 million of the $9 million bor 
rowed. Under § 1403(a) (3), the DI may treat 
the repayment by the AFN to the OFS either 
as being a return of $3 million of overseas 
proceeds (and hence not subject to §§505 
and 313) or as a return of funds which have 
lost their status as overseas proceeds by vir- I 
tue of the $3 million repayment of overseas 
borrowing (and hence subject o §§ 605 and 
313). 

Example 3. Schedule A OFS invests $6 mil- 
lion of overseas proceeds in equity securities 1 
in a Schedule B AFN. Prior to repayment of 
the overseas borrowing, the equity Interest is 
sold by the OFS to an unaffiliated foreign 
national for $7 million, which constitutes a 
transfer of capital of $7 million to DI from 
Schedule B under § 312(b) and a transfer of 
capital of $7 million from DI to Schedule K 
under § 312(a). (See § B505-6(ii).) Under 
§ 1403(a)(3). this transaction is not recog¬ 
nized for purposes of §§ 605 and 313 to the 
extent of the overseas proceeds of $6 million 
Therefore, DI will have a positive transfer of 
capital of $1 million to Schedule A and a neg¬ 
ative transfer of capital of $1 million to 
Schedule B. 

Pursuant to § 1403(b) (1), foreign bal¬ 
ances of an OFS (other than available 
overseas proceeds and funds contributed 
as equity capital) held in liquid form are 
deemed to be liquid foreign balances of 
the DI and are subject to limitation 
under § 203(c). 

Example 4. DI borrows $5 million In long¬ 
term foreign borrowing under § 324. The $5 
million are contributed by DI to an AFN as 
original equity capital. The AFN places such 
funds In a demand deposit account in a for¬ 
eign bank. The AFN is thereafter qualified as 
an OFS. The $5 million are not considered 
liquid foreign balances of the DI under 
§ 203(c). (See § 1403(b).) 

Example 5. [Deleted! 

§ B1404—1 Kcpuymcnt of oversea** bor¬ 
rowing and proceeds borrowing. 

Repayment by the DI or the OFS of 
overseas borrowing and repayment by the 
DI of proceeds borrowing result in trans- 
fers of capital (and corresponding reduc¬ 
tion of overseas proceeds) and or 
reduction of available proceeds of long¬ 
term foreign borrowing (and correspond¬ 
ing reduction of overseas proceeds). Re¬ 
payment by the DI of overseas borrowing 
means both direct repayment by the DI 
or indirect repayment by the DI whereby 
the DI provides funds to the OFS to en¬ 
able it to repay. When the DI repays 
proceeds borrowing for the purpose of en¬ 
abling the OFS to repay the overseas bor¬ 
rowing, the repayment by the DI is 
deemed for purposes of § 1404(a) to be of 
overseas borrowing and not of proceeds 
borrowing. In other words, for purposes 
of § 1404(a), repayment of proceeds bor¬ 
rowing occurs only when the OFS does 
not use the funds or other property re¬ 
paid to it by the DI to repay overseas 
borrowing. 

Repayment by the DI of overseas bor¬ 
rowing or proceeds borrowing results in 
the following charges; 

(1) Pursuant to § 1404(a) (1), there is | 
a reduction of available proceeds of 
long-term foreign borrowing resulting 
from proceeds borrowing. There is also an 
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equal reduction in the amount of over¬ 
seas proceeds. 

(2 * Pursuant to § 1404(a) (2), if the 
amount of repayment exceeds the reduc¬ 
tion of available proceeds under § 1404 
(a td> f transfers of capital are charged 
proportionately to the scheduled areas 
where the DI has expended (prior to 
July 1, 19^2) or allocated available pro¬ 
ceeds of long-term foreign borrowing re¬ 
sulting from proceeds borrowing. There 
is also an equal reduction in the amount 
of overseas proceeds. 

(3) Pursuant to § 1404(a)(3), if the 
amount of repayment exceeds the ag¬ 
gregate reductions of available proceeds 
and transfers of capital to AFNs under 
$ 1404(a) (1) and (2), transfers of capi¬ 
tal will be charged proportionately to 
the scheduled areas where the OFS has 
transferred overseas proceeds pursuant 
to 5 1403(a)(2). There is also an equal 
reduction in the amount of overseas pro¬ 
ceeds held by such AFNs. 

(4 1 Pursuant to 5 1404(a)(4), any 
repayment in excess of reductions of 
available proceeds and transfers of cap¬ 
ital pursuant to § 1404(a) (1), (2), and 
(3) is a transfer of capital to the sched¬ 
uled area in which the OFS is incorpo¬ 
rated. There is also an equal reduction 
in the amount of overseas proceeds held 
by the OFS. 

In the event of repayment of overseas 
borrowing by reason of debt holders’ 
exercise of conversion or similar rights, 
transfers of capital, but not reduction 
of available proceeds, are deferred until 
the year following such conversion. (See 
5 1404(a)(5).) 

The total amount of overseas proceeds 
received by an OFS may, due to dis¬ 
counts. commissions, or fees, be less than 
the amount of the OFS’s indebtedness 
to its lenders. Under these circum¬ 
stances, the aggregate amount of trans¬ 
fers of capital and reductions of proceeds 
pursuant to § 1404 cannot exceed the 
amount of overseas proceeds. (See 5 1404 
(a)(6).) The amount repaid attributable 
to discounts, commissions or fees is 
deemed to be the last amount repaid. 
Note that repayment of proceeds borrow¬ 
ing after repayment of the underlying 
overseas borrowing is a transfer of capi¬ 
tal to the scheduled area in which the 
OFS is incorporated. However, repay¬ 
ment by the OFS of overseas borrowing 
after repayment of proceeds borrowing 
does not result in a transfer of capital. 

Example 6. In 1972 a Schedule A OFS issues 
>10 million of debentures which are sold at 
a discount, and the OFS receives $9,500,000 
as available overseas proceeds. The OFS trans¬ 
fers $i million to Schedule C AFNs and $2 
million to Schedule B AFNs. Then $6 million 
is transferred In proceeds borrowing to the 
Dl. which allocates $4 mlUlon to positive 
direct investment In Schedule C and $1,500,- 
I 000 to positive direct Investment in Sched¬ 
ule A. in 1974. $7 million of the debentures 
I are redeemed and, in 1975 $3 million of the 
I debentures are redeemed. In 1974 the trans¬ 
fers of capital and reductions would be: 
uder 5 1404(a)(1), a $500,000 reduction In 
I available proceeds; under § 1404(a) (2), trans- 
°f capital of $4 million to Schedule C 
aud 11 , 500,000 to Schedule A; and under 
1404(a) ( 3 ), transfers of capital of $333,000 
10 Schedule C and $667,000 to Schedule B. 


In 1975, the transfers of capital would be: 
Under 5 1404(a)(3), transfers of capital of 
$667,000 to Schedule C and $1,333,000 to 
Schedule B; and then, under § 1404(a) (4). a 
transfer of capital of $500,000 to Schedule 
A. Although repayment of overseas borrowing 
equalled $10 million, the aggregate transfers 
of capital and reduction under 5 1404(a) (6) 
equal only $9,500,000, the original amount 
of overseas proceeds before any repayments. 

Example 7. Schedule A OFS receives 
$9,500,000 from the issue of $10 million of 
debentures. The OFS keeps $500,000 as avail¬ 
able overseas proceeds and $9 million are 
loaned to the DI in proceeds borrowing. DI 
does not allocate the resulting available pro¬ 
ceeds. DI repays the $10 million overseas bor¬ 
rowing. There is a reduction in available 
proceeds of $9 million, under 5 1404(a)(1), 
and a transfer of capital to Schedule A of 
$500,000, under § 1404(a) (4). 

Example 8. Scehdule A OFS receives $10 
million of overseas proceeds and transfers $6 
million of overseas proceeds to an AFN in 
Schedule C and $4 million to an AFN in 
Schedule B. In 1971, the DI repays $1 mil¬ 
lion of overseas borrowing. Under 5 1404(a) 
(2). there are transfers of capital to Schedule 
C of $600,000 and to Schedule B of $400,000. 
In 1972. the OFS disposes of Its interest in 
the Schedule B AFN and receives $5 million 
in cash. Only $3,600,000 of such funds con¬ 
stitute overseas proceeds. The OFS lends 
$3,600,000 to the DI in proceeds borrowing 
and the DI allocates the resulting available 
proceeds to positive direct investment in 
Schedule C. In 1973, the DI repays the 
balance of the overseas borrowing. There is 
a transfer of capital to Schedule C of 
$3,600,000. under § 1401(a) (2). and a transfer 
of capital to Schedule C of $5,400,000, under 
5 1404(a)(3). 

Pursuant to § 1404(b), repayment by 
the OFS of overseas borrowing first re¬ 
duces available overseas proceeds. If the 
amount of repayment exceeds such re¬ 
duction, the excess is treated as repay¬ 
ment by the DI of overseas borrowing 
under § 1404(a). 

Example 9 . In 1970, OFS receives $10 mil¬ 
lion of available overseas proceeds from an 
overseas borrowing, and lends $9 million to 
the DI In proceeds borrowing. The OFS in¬ 
vests $500,000 in debt obligations of AFNs. 
The DI allocates $8 million of the resultant 
available proceeds to positive direct invest¬ 
ment in Schedule C. In 1971. the OFS repays 
$2 million. Available overseas proceeds are 
reduced from $500,000 to zero, under 5 1404 
(b)(1). Available proceeds are reduced from 
$1 million to zero, under §5 1404(b)(2) and 
1404(a)(1). There is a transfer of capital, 
under 5 1404(a)(2). to Schedule C in the 
amount of $500,000. 

Example 10. In 1970, an OFS receives $10 
million in overseas borrowing and lends the 
$10 million to the DI in proceeds borrowing, 
and the resulting available proceeds are allo¬ 
cated to positive direct investment in Sched¬ 
ule C. DI repays proceeds borrowing, in 1971, 
in the amount of $10 million. Under 
5 1404(a)(2), there Is a transfer of capital 
to Schedule C of $10 million, and overseas 
proceeds are extinguished. In 1973, the OFS 
repays the overseas borrowing. Since there 
are no remaining overseas proceeds, no trans¬ 
fer of capital or further reduction results. 
See 5 1404(a)(6). 

• • • • • 

§ HI406-1 Interchange of borrowing by 
DI and OFS. 

Under § 1406, a DI may substitute for¬ 
eign borrowing for borrowing by the DI 
from its OFS, or vice versa, and treat the 
later borrowing as a continuance of the 
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borrowing for which it was substituted. 
The two types of borrowing that may be 
interchanged under § 1406 are: (i) for¬ 
eign borrowing, as defined in § 324(a) 
(1). and (ii) proceeds borrowing as de¬ 
fined in § 1401(e), or borrowing by a DI 
from its OFS that would qualify as pro¬ 
ceeds borrowing under § 1401(e) if such 
borrowing and the underlying borrowing 
by the OFS were continuously outstand¬ 
ing for at least 12 months. All or a por¬ 
tion of a borrowing of one type may be 
substituted for an equal amount of the 
other type of borrowing. A borrowing 
that is substituted for an earlier borrow¬ 
ing must be made on or before the date 
of repayment of the earlier borrowing. 
The DI must record a substitution on the 
books and records required under §§ 203 
(b), 601, and 1402(b). 

The original and substitute borrowings 
are tacked together for the purpose of 
determining the period during which the 
original borrowing is treated as having 
been outstanding. Substitution may be 
used to qualify a foreign borrowing as 
long-term foreign borrowing under § 324 
(a) (2), or to qualify a borrowing by a DI 
from its OFS as proceeds borrowing un¬ 
der 5 1401(e). The borrowing for which 
another borrowing has been substituted 
may be repaid to the extent of the substi¬ 
tution without any reduction of available 
proceeds or charge for a transfer of capi¬ 
tal. A borrowing by an OFS underlying a 
borrowing by the DI from the OFS may 
likewise be repaid without any reduction 
of available proceeds or charge for a 
transfer of capital, to the extent that 
foreign borrowing is substituted for the 
borrowing by the DI from the OFS. 

Although a substitute borrowing is 
treated as a continuance of the earlier 
borrowing, the repayment of the substi¬ 
tute borrowing will have the effect pro¬ 
vided under the regulations for repay¬ 
ment of the substitute type of borrowing. 
Thus, foreign borrowing that is substi¬ 
tuted for borrowing by the DI from its 
OFS may qualify the earlier borrowing 
as proceeds borrowing under § 1401(e), 
but the repayment of the foreign bor¬ 
rowing will reduce proceeds as provided 
under § 324(c) or involve a transfer of 
capital under 5 312(a)(7). Similarly, a 
proceeds borrowing that is substituted 
for foreign borrowing may qualify the 
foreign borrowing as a long-term for¬ 
eign borrowing under 5 324(a)(2), but 
the repayment of the proceeds borrowing 
will have the effect provided under 
51404. 

§ B1407—1 AwMimpiion liy DI of borrow¬ 
ing by its OFS. 

Under 5 1407, a DI making an election 
under IRC 5 4912(c) may assume an 
obligation of its OFS to repay overseas 
borrowing or borrowing that would qual¬ 
ify as overseas borrowing if it were con¬ 
tinuously outstanding for at least 12 
months. The effect of an assumption of 
overseas borrowing will be determined by 
serial application of the following rules: 

(i) To the extent of available overseas 
proceeds held by the OFS at the time of 
the assumption, the DI will be charged 
with a transfer of capital to the OFS. 
At the same time, however, the assump- 
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tion will constitute a foreign borrowing 
by the DI in an amount equal to the DI’s 
transfer of capital to the OFS. If such 
borrowing qualifies as long-term foreign 
borrowing under § 324(a)(2), available 
proceeds thereof may be deducted from 
positive direct investment by allocation 
under § 306(e). 

(ii) In proportion to and to the extent 
of overseas proceeds that have been 
transferred by the OFS under § 1403 
ia) (2) to other AFNs of the DI and 
are held by such AFNs at the time of 
assumption, the DI will be charged with 
transfers of capital to such AFNs. The 
assumption will also constitute a foreign 
boiTowing by the DI in an amount equal 
to the total transfers of capital to such 
AFNs. If such borrowing qualifies as 
long-term foreign borrowing under § 324 
(a)(2), available proceeds thereof may 
be deducted from positive direct invest¬ 
ment by allocation under § 306(e). 

(iii) To the extent of overseas pro¬ 
ceeds which have been transferred to the 
DI in proceeds borrowing under § 1403 
(a)(1) that is outstanding at the time of 
assumption, the DI will not be charged 
with a transfer of capital. The assump¬ 
tion will constitute a foreign borrowing 
by the DI that has been substituted lor 
proceeds borrowing under § 1406. The 
foreign borrowing involved in the as¬ 
sumption will be treated as a continuance 
of the borrowing by the DI from its OFS 
that is repaid (without effect under the 
regulations) in connection with the 
assumption. 

(iv) Any additional amount of as¬ 
sumed obligation that is not covered 
under paragraphs (i) through (iii) will 
constitute foreign borrowing by the DI. 
but not a transfer of capital. Such 
amount should correspond to the dif¬ 
ference between the aggregate principal 
amount of the obligation that was as¬ 
sumed and the amount of funds or other 
property received by the OFS after the 
initial offering expenses were deducted. 

Finally, an assumption will reduce 
overseas proceeds of the overseas bor¬ 
rowing which the DI has obligated itself 
to repay by the amount of the assumed 
obligation or the amount of such over¬ 
seas proceeds, whichever is less. 

The above rules, appropriately ad¬ 
justed, apply also to assumption of bor¬ 
rowing that would qualify as overseas 
borrowing if outstanding for at least 12 
months. 

Any assumption of an OFS's debt obli¬ 
gation under § 1407 must be recorded 
by the DI in the books and records re¬ 
quired to be maintained under §§ 203(b) 
and 1402(b). The DI should identify the 
specific borrowing it has become obli¬ 
gated to repay and reflect its application 
of the rules of §§ 1406 and 1407 to the 
assumption. 

There is no provision in the regula¬ 
tions relating to a DI's assumption of 
debt obligations of an international 
finance subsidiary (EPS), as defined In 
§ 323(a). A DI and its IFS are considered 
a single person under § 323(b). Any as¬ 
sumption of an IFS’s obligation, if made 
pursuant to an election under IRC § 4912 
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(c), w’ould not bring about any change in 
a DI’s foreign borrowing under § 324. 
[FR Doc.72-12266 Filed 9-8-72;8:45 am] 


Title 47—TELECOMMUNICATION 

Chapter I—Federal Communications 
Commission 

[Docket No. 19413; FCC 72-772] 

part 73—RADIO BROADCAST 
SERVICES 

FM Broadcast Stations, Hattiesburg, 
Miss., et al. 

First report and order . In the matter 
of amendment of § 73.202(b), table of 
assignments, FM broadcast stations. 
(Hattiesburg, Miss.; Parkersburg, W. Va.; 
Tallahassee, Fla.). Docket No. 19413; 
FCC 72-772; RM-1758, RM-1767, RM- 
1772. 

1. The Commission here considers the 
notice of proposed rule making in the 
above proceeding, adopted January 26, 
1972 (FCC 72-83; 37 F.R. 2790), propos¬ 
ing amendment of the FM table of as¬ 
signments (§ 73.202(b) of the Commis¬ 
sion’s rules) as concerns the assignment 
of an additional channel to Hattiesburg, 
Miss., and Parkersburg, W. Va. As to 
Tallahassee, Fla., we are this day adopt¬ 
ing a further notice of proposed rule 
making (FCC 72-773). 

2. The notice pointed out that the 
Commission had reservations about each 
proposal. As to all three, we raised the 
question of intermixing classes of FM 
assignments. As to two proposals here 
disposed of, note was made that allo¬ 
cating another channel to the named 
city would be in excess of population 
criteria; see the further notice of pro¬ 
posed rule making in Docket No. 14185, 
adopted July 25, 1962 (FCC 62-867), and 
incorporated by reference in par. 25 of 
the Third Report, Memorandum Opinion 
and Order, adopted July 23, 1963, 23 R.R. 
1859, 1871. 

3. Hattiesburg , Miss . (RM-1758). Trip¬ 
le X Broadcasting Co. Inc. (Triple X), 
licensee of daytime-only AM station 
WXXX, Hattiesburg, Miss., 1 * had peti¬ 
tioned for the assignment of Channel 
221A as a third FM channel for that 
community. That assignment may be 
made without affecting any FM assign¬ 
ment elsewhere. Hattiesburg, population 
38,277, is the seat of Forrest County 
(57,849). It presently has seven aural 
facilities—two Class IV and three day¬ 
time-only AM stations and two Class C 
FM stations (the latter are operated in 
conjunction with the full-time AM sta¬ 
tions) . 

4. Triple X. both in its petition and 
comments, relies on the fact that Hat- 


1 The stockholders of Triple X also have 
controlling interest In Stations WSWG and 
WSWG-FM, Greenwood, Miss., and WHHM, 
Henderson, Ttenn., but this is of no signifi¬ 
cance under the Commission’s rules. 


tiesburg has a burgeoning economy it 
is a university community (approximate¬ 
ly 9,000 students at the University of 
Southern Mississippi and William Carrey 
College), and that no local station pro¬ 
vides a full-time service, which Triple X 
alleges it would provide if the channel 
were assigned and it becomes the suc¬ 
cessful applicant (a contemporary pro¬ 
gram format is intended). 

5. From the technical viewpoint, as¬ 
signment of Channel 221A would have a 
preclusionary effect in limited areas on 
the channel itself and on educational 
FM Channels 218, 219, and 220. The pre¬ 
clusion on Channel 221A is at Waynes¬ 
boro, Miss., population 4,368, and Petal, 
population 6,986; Waynesboro is served 
by FM Station WABO, Channel 288A, as¬ 
signed to that community; Petal is an un¬ 
incorporated community located north¬ 
east of and adjacent to Hattiesburg; 
and its population is included in the idea 
of “metro-area” population in excess of 
50,000 which Triple X relies on to show 
compliance with population criteria (see 
below). As the notice stated, the impact 
on the three adjacent educational FM 
channels is not great, since there ap¬ 
pear to be a large number of assignment 
possibilities on other educational FM 
channels for any foreseeable needs in 
the area; further, the University of 
Southern Mississippi’s construction per¬ 
mit (CP) for Channel 216 (Station 
WMSU) would limit our concern in this 
respect to only Channel 220. The notice 
also pointed out that the possibility of 
second harmonic interference to Channel 
6 from educational FM stations is not 
likely to be a problem. 

6. Because of our action in Docket No. 
18883 denying assignment of Channel 
269A to Hattiesburg (27 FCC 2d 844, 847- 
8 (1971)), Triple X endeavors to distin¬ 
guish this proposal from the one there. 
In Docket No. 18883, 3 we denied assign¬ 
ment of Channel 269A to Hattiesburg be¬ 
cause of population criteria and that pro¬ 
posed assignment would have precluded 
the channel assignment to Collins, popu¬ 
lation 1,934. We there also raised the 
question of intermixture. As to popula¬ 
tion, Triple X now* argues that that of 
the Hattiesburg “metro-area” including 
student population in excess of 7,000 and 
that of Petal is in excess of 50,000, thus, 
permitting allocation of an additional 
channel to Hattiesburg under our popu¬ 
lation criteria. We need not reach that 
question here, for there is another con¬ 
sideration for assigning Channel 221A to 
Hattiesburg. 

7. As already noted, preclusion on the 
channel itself is minimal, and the impact 
on educational Channel 220 is minor. 
Further, and more importantly, except 


•If a channel were assigned to Hatties¬ 
burg, It could be used at Petal under tne 

10-mile rule (§ 73.203(b) of the rules). 

3 Deep South Radio, Inc., licensee of day¬ 
time Station WBKH, the unsuccessful peti¬ 
tioner in Docket No. 18883 filed supporting 
comments here. It stated that it intends i 
file for the channel if assigned in this 
ceedlng. 
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for Petal, the channel may not be as¬ 
signed elsewhere in the vicinity without 
substantial changes in the FM table of 
assignments. We do not feed that a sep¬ 
arate allocation should be made to Petal, 
for it is an unincorporated community 
vhich is a suburb of Hattiesburg; and, 
as already noted, assignment to Hatties¬ 
burg still* would allow someone to apply 
for the channel at Petal (footnote 2). It 
appears that unless the channel is al¬ 
located to Hattiesburg in fact it may not 
be used elsewhere. In these circum- 
Istances, there is no reason why the chan¬ 
nel should not be assigned to Hatties¬ 
burg on the basis of demand, without 
consideration of population criteria 
which is only one of many considerations 
to be weighed in arriving at a fair and 
equitable distribution of FM allocations 
under section 307(b) of the Communica¬ 
tions Act, as amended. Accordingly, on 
due consideration of all the interests in¬ 
volved, we have decided to allocate Chan¬ 
nel 221A to Hattiesburg, Miss. 

I 8. Parkersburg , W. Va. (RM-1767). 
The notice also put out for consideration 
the proposal of Electrocom, Inc. (Elec¬ 
trocom > to assign Channel 236 to Park¬ 
ersburg, W. Va. This assignment could be 
made without affecting FM assignments 
elsewhere. Parkersburg, population 44.- 
208, is the seat of Wood County, popula¬ 
tion 86,818. Parkersburg is the central 
city of the Parkersburg-Marietta (Ohio) 
Standard Metropolitan Statistical Area 
<SMSA>, population 143,978. Marietta, 
[population 16,861, is the seat of Wash¬ 
ington County, 57,160. Other sizable com¬ 
munities in the area are Vienna, popula¬ 
tion 11.549, also in Wood County, about 
[8 miles from Parkersburg, and Belpre, 
[Ohio, population 7,189, just across the 
Inver from Parkersburg. Those comment- 
ling on the proceeding are Franklin 
[Broadcasting Co., Inc. (Franklin ), li - 
[censee of Stations WCEF and WCEF- 
[FM. Parkersburg; Broadcasting Services, 
line. 'Broadcasting Services), licensee of 
| Station WTAP and WTAP-FM, Parkers¬ 
burg; and Major Minor Corp. (Major 
I Minor >. licensee of Stations WMOA and 
IWMOA-FM, Marietta, Ohio. 

I 9. One of Electrocom’s contentions in 
jits petition was that “greater” Parkers¬ 
burg has enjoyed a tremendous indus- 
Ithal growth in the past few years and 
I that informed sources estimate the 
bounty population will be 10,000 by 1980. 
[These contentions were made prior to 

■ the establishment of the Parkersburg- 
I Marietta SMSA in December 1971. The 
I notice pointed out that there was sub¬ 
stantial preclusion on channels 236 and 
1237 over wide areas. However, as to the 
I former, we noted that the communities 
I concerned had assignments and do not 
I warrant additional channels, while as to 

■ channel 237A there would be several 

■ without FM assignments, for example, 
I Ravenswood and Point Pleasant, W. Va., 

■ Populations 4,240 and 6,122, and a num- 
I of smaller communities. The notice 
I a ^Q raised the question as to whether an 
I ^tiitional assignment should be made to 
I Parkersburg under population criteria 
I anci whether intermixture of channel 
1 2 36 with the Class A Stations WCEF-FM 


and WTAP-FM would be appropriate. 
The notice also specifically requested that 
additional information be furnished by 
Electrocom as to areas of populations 
that are presently unserved (no aural 
service) or underserved (one aural serv¬ 
ice) within the 1 mv/m contour of the 
petitioner’s proposed FM station. In this 
respect, it was noted that the showing 
should be made in accord with the 
Roanoke Rapids-Goldsboro case, 9 FCC 
2d 672 (1967). 

10. Electrocom in its comments urges 
that the population criteria are not apt 
and intermixture is warranted primarily 
because the needs and interests of the 
area are not being adequately served by 
the Parkersburg’s Stations WTAP-FM 
and WCEF-FM. With respect to popula¬ 
tion. Electrocom alleged that that of the 
city fails to disclose the actual popula¬ 
tion. which it urges is 82,540, that is, in 
addition to that of Parkersburg, Itself, 
Vienna (11,549); WiUiamstown (2,247); 
Belpre (7,189); and Marietta (16,861). 
Electrocom here relies on the fact that 
the Parkersburg area was designated as 
an SMSA as of December 13, 1971. It 
also states that because of local ordi¬ 
nances. Parkersburg has been unable to 
incorporate additional property into the 
city limits; in these circumstances, it 
urges that the SMSA population should 
be controlling in order to avoid use of 
incomplete data without substantive 
meaning due to the restrictions of local 
ordinances. Electrocom lists the various 
statistics showing economic growth and 
development, that is, the marketing hub 
of an 11-county area with 20,000 farms 
and an agriculture income of about $20 
million. The Commission is also asked to 
look on the various growth projections 
and other facts which will significantly 
alter the character of Parkersburg, that 
is, urban renewal project and the con¬ 
struction of Grand Central Mall between 
Parkersburg and Vienna (because of the 
rugged terrain, it is alleged that the 
Mall cannot be served by the Parkers¬ 
burg Class A FM stations). Finally, 
Electrocom states that a wide coverage 
channel is particularly warranted be¬ 
cause of the substantial size of Parkers¬ 
burg and the rugged terrain of the 
sparsely populated surrounding areas. 
In connection with the showing of un¬ 
served and underserved areas, Electro¬ 
com states that there would be service 
to an unserved area of 602 square miles 
with a population of 18,369 and an under¬ 
served area of 787 square miles with a 
population of 16,333. Electrocom also ex¬ 
pressed the view that these areas may be 
greater considering terrain. 

11. Underlying the comments of 
Franklin, Broadcasting Services, and 
Major Minor is the thesis that there 
would be a serious economic consequence 
to the broadcast services provided by 
each. Franklin also sharply disagrees 
with Electrocom as to the economic 
growth of the area. It also contends that 
any inadequacies of local radio service 
are overcome by Durfee’s TV Cable Co., 
which provides 12 FM stations (including 
the three local ones) to its 16.000 sub¬ 
scribers. Broadcasting Services feels that 


the assignment of a class B channel to 
Parkersburg, and a station on it, would 
have a chilling effect on its efforts to 
program its AM and FM stations sepa¬ 
rately for a greater time daily. Indeed, 
Broadcasting Services concludes that a 
station on a class B channel would make 
the financial success of WTAP-FM ques¬ 
tionable, and the net effect would be less 
rather than more FM service to residents 
of the area. Major Minor Corp. also 
speaks of the “chilling effect” on its cur¬ 
rent plans to add stereophonic program¬ 
ing and longer hours of broadcast service 
to WMOA-FM’s format. It views the pro¬ 
posed class B assignment as “a mortal 
economic blow/* 

12. Franklin also takes the position 
that Electrocom has not fulfilled its bur¬ 
den of meeting the issues raised by the 
Commission in the notice. In this respect, 
it is stated that Electrocom has made no 
attempt to show what other channels 
could be assigned to the communities in 
the area precluded by use of channel 236. 
With respect to population criteria, this 
party attacks Electrocom’s reliance on 
the use of neighboring communities to 
arrive at the requisite population figure 
without considering the existing radio 
services, for example. Marietta’s four sta¬ 
tions—WBRJ (daytime only), WMOA, 
WMOA-FM, and WCMO (educational 
FM). It also attacks Electrocom’s engi¬ 
neering study ; here reliance is placed on 
our recent decision in the Oak Ridge case, 
32 FCC 2d 937, 942, where we stated that 
a determination of unserved and under¬ 
served areas should include AM night¬ 
time service. Franklin feels that Electro¬ 
com has made no showing either to 
justify mixing the classes of stations or 
adding another channel to a market. 
Broadcasting Services make similar ob¬ 
servations in its reply comments. It also 
attacks Electrocom’s growth projections 
as conclusionary in nature and lacking 
sufficient detail to proride the Commis¬ 
sion with factual information needed to 
reach a decision. This party urges that 
Electrocom’s Roanoke Rapids-Goldsboro 
showing, should have restricted itself to a 
showing of 30 kw. and 300 feet a.a.t. 
rather than a 50 kw. ERP and 500 feet 
antenna height, since Electrocom has 
made no commitment that it would oper¬ 
ate at the higher height and power. 
Finally, this party contends that Electro¬ 
com’s assumption as to service to un¬ 
served and underserved areas based on 
rugged terrain would equally restrict sig¬ 
nal penetration from its proposed class B 
station. 

13. With respect to economic injury, 
it suffices to say that the economic well¬ 
being of broadcasters is only of concern 
as it affects the public interest rather 
than that of individual stations. FCC v. 
Sanders Bros., 309 U.S. 470 (1940). While 
Franklin, Broadcasting Services, and 
Major Minor, have attempted to guise 
their economic contentions in terms of 
public interest, it seems fairly clear that 
each one’s true concern is only of private 
interest. In the circumstances, we may 
disregard the economic injury argu¬ 
ments. See and compare In the Matter 
of Oak Ridge, et al., 32 FCC 2d 937, 940 
(1972). 
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14. While our notice raised as an issue 
that of intermixture of classes of FM 
channels, it should be noted that inter¬ 
mixture as such is not something which 
is to be assiduously avoided in any cir¬ 
cumstance. As we said in the Oak Ridge 
case (32 FCC 2d at 941): 

• * * the Commission tried to adhere to 
such a concept to the extent possible, but 
now that FM allocations are becoming more 
difficult in some areas, to continue to do so 
would be a vain effort aimed at equality and 
parity of service inconsistent with public 
Interest, convenience, and necessity consider¬ 
ations as required by the Communications 
Act of 1934, as amended • • • 

There are a number of communities in 
West Virginia with intermixed assign¬ 
ments: Bluefield; Clarksburg; Fairmont; 
and Morgantown. Indeed, the assignment 
of Channel 250 to Fairmont was made 
because of “rugged terrain" a factor of 
substantial importance considering the 
geography of the area including that in 
and around Parkersburg. 4 

15. As in the Hattiesburg case, there 
seem to be compelling reasons why the 
population criteria should not be 
applied. Just as with the intermixture 
policy, this is not a mandate which must 
be blindly followed, if a different result 
is more compatible with the overall 
public interest, convenience, and neces¬ 
sity objectives of the Communications 
Act of 1934, as amended. Here, we find 
such a consideration because quite obvi¬ 
ously a class A channel cannot provide 
adequate service because of terrain. 
While it can be argued that the overall 
public interest would be better served by 
assigning channel 236 to one of the many 
communities in the preclusion areas, to 
make a class B assignment to one of them 
does not comport with overall FM allo¬ 
cation policy. While we have made class 
B assignments to smaller communities 
on other occasions, w T e did so on the basis 
of a showing that someone would 
promptly apply for the channel and build 
a station, if the assignment w'ere made. 
Here, the only proposal is that of Electro- 
corn. 0 In sum, considering the conten¬ 
tions of the parties and the overall public 
interest, it is the judgment of the Com¬ 
mission that channel 236 should be as¬ 
signed to Parkersburg. We agree with 
Broadcasting Services that the terrain 
is such that Electrocom’s estimates of 
unserved and underserved area may be 
inexact.* As concerns the contention of 
Franklin that based on the Oak Ridge 
case AM nighttime serv ice should be in¬ 
cluded. it seems fairly clear that on the 
basis of AM service in the area there 
would be no substantial difference in un- 


*It should be noted that Franklin and 
Broadcasting Services could apply for thm 
class B channel. 

® Under section 73.203(b), one may apply 
lor the channel 11 within 16 miles ol Parkers¬ 
burg. Thus, lor example, someone could apply 
lor it at Vienna or Belpre. 

«The determination should have been 
made on a terrain limited basis; see and 
compare notice ol proposed rule making In 
Docket No. 19640, adopted July 6. 1972 (FCC 
72-603). 


served and underserved areas from the 
showing as to FM service, and, in this 
respect, quite clearly these areas are sub¬ 
stantial even assuming that Electrocom’s 
computation may not be exact. On the 
other hand, to the extent that our deter¬ 
mination here is based on Electrocom’s 
showing based on 50 kw power and 500 
feet, the assignment of channel 236 to 
Parkersburg will be based on use of a 
facility with the equivalent of that power 
and height. 

16. Accordingly , it is ordered , That 
effective October 17, 1972, the FM Table 
of Assignments (§73.202(b)) is amended 
as concerns the cities listed below, as 
follows: 

City Channel No . 

Hattiesburg. Miss_ 221A, 279,283 

Parkersburg. W. Va.».. 236, 257A, 276A 

1 50 kw ERP and 500 foot antenna a.a.t. or 
1082, 1083 ; 47 U.S.C. 154, 303, 307) 

17. Authority for this action is found in 
sections 4(i), 303(g) and (r),and 307(b), 
of the Communications Act of 1934, as 
amended. 

(Secs. 4, 303, 307, 48 Stat., as amended, 1066, 
1082.1083; 47 U.S.C. 154, 303, 307) 

Adopted: August 29, 1972. 

Released: September 6, 1972. 

Federal Communications 
Commission, 7 

[seal] Ben F. Waple, 

Secretary . 

|FR Doc.72-15378 Filed 9-8-72;8:51 am] 


[FCC 72-771] 

PART 74—EXPERIMENTAL, AUXIL¬ 
IARY, AND SPECIAL BROADCAST, 
AND OTHER PROGRAM DISTRIBU¬ 
TIONAL SERVICES 

Order Regarding Preexisting 
Repeaters 

Section 74.790 of the rules and regula¬ 
tions was adopted to control, on a tem¬ 
porary basis, the operation of facilities, 
usually of very low power, employed for 
the sole purpose of rebroadcasting the 
signals of television broadcast stations, 
and operated prior to the adoption of any 
rules by the Commission authorizing and 
regulating facilities of this nature. By 
its own terms, §74.790 provides for the 
replacement or modification of all pre¬ 
existing repeaters to meet the require¬ 
ments for television broadcast translator 
stations (§§ 74.701-74.784) by July 31, 
1962. 

2. Section 74.790 is now obsolete; and 
its retention in our rules serves no useful 
purpose. We therefore will delete it. 

3. Under the circumstances obtaining, 
the action taken has no substantive effect 
on any licensee or applicant, and is es¬ 
sentially administrative in nature. Thus, 
we find compliance with the notice and 
effective date provisions of section 4 of 


» Commissioners H. Rex Lee and Reid 
absent. Commissioner Hook not participating. 


the Administrative Procedure Act (5 
U.S.C. 553) to be unnecessary, to involve 
needless complication and delay, and 
hence contrary to the public interest. 

§ 74.790 [Deleted] 

4. Accordingly , It is ordered, That 
effective September 15, 1972, Part 74 ol 
the Commission’s rules and regulations is 
amended by the deletion of § 74.790 in its 
entirety. 

5. Authority for the deletion of this 
rule amendment is found in sections 4(i) 
and 303 (r) of the Communications Act 
of 1934, as amended. 

(Secs. 4, 303. 48 Stat., as amended, 1066, 1082; 
47 U.8.C. 164, 303) 

Adopted: August 29,1972. 

Released: September 1,1972. 

Federal Communications 
Commission, 1 
[seal] Ben F. Waple, 

Secretary. 

|FR Doc.72-15376 Filed 9-8-72:8:51 am] 


[RM-1682; FCC 72-759] 

OPERATING LOG REQUIREMENTS 

Memorandum Opinion and Order 
Regarding Simplification 

In the matter of amendment of 
§§ 89.175(c), 91.160 (c) and (d) and 
93.160 (c) and (d) to provide for the 
simplification of operating log require¬ 
ments. Memorandum opinion and order; 
RM-1682, FCC 72-759. 

1. The Central Committee on Com¬ 
munications Facilities of the American 
Petroleum Institute has petitioned for 
amendment of § 91.160 (c) and <d) of the 
Commission’s rules to eliminate the fol¬ 
lowing log requirements: (1) daily logs 
of the name, or names, of persons respon¬ 
sible for the operation of transmitting 
equipment, together with the period of 
their duty; and (2) all call signs, dates, 
times, and durations of transmissions for 
base stations when they communicate 
with other base or operational fixed sta¬ 
tions (base-to-base or base-to-fixed sta¬ 
tion communication). 

2. The petitioner argues that these log¬ 
ging requirements are burdensome to the 
licensees and without commensurate 
benefit to the Commission’s regulatory 
and enforcement responsibilities. The 
petitioner also says that its proposal is in 
keeping with the Commission’s policy ®i 
reducing or eliminating nonessential sta¬ 
tion operation requirements. 

3. We have considered the petitioners 
request in the light of our regulatory 
responsibilities and have concluded that 
the public interest would be served y 
eliminating the requirements for keeping 
daily records of the name of the base 
station operator and records of base-to- 
base station communications. There is 
no longer a requirement for operators 


* Commissioners H. Re* Lee and * 
absent; Commissioner Hooks not partk*P 
ing. 
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of base stations, licensed in the Indus¬ 
trial Radio Service or the Public Safety 
and Land Transportation Radio Services, 
on frequencies above 25 MHz. to hold any 
kind of operator’s permit; thus, the li¬ 
censee may designate any of his em¬ 
ployees to run the station. Under these 
circumstances, keeping a record of the 
names of the persons operating the sta¬ 
tion may be burdensome and of little, 
if any. value. 

4 The requirement for keeping records 
of base-to-base station communications 
v;as imposed as an aid tb our enforce¬ 
ment of the rule which limits such com¬ 
munications. Experience has shown that 
monitoring, rather than records inspec¬ 
tion is the more effective enforcement 
too! for this type of on-the-air violation 
in the land mobile radio services. Con¬ 
sequently. eliminating this recordkeeping 
requirement will not lessen the effective¬ 
ness of our enforcement program. 

5 Substantially, the same recordkeep¬ 
ing requirements apply to the service 
governed by Parts 89 (except for records 
of base-to-base communications) and 93 
of our rules as apply as to the services 
under Part 91, and for similar reasons. 
Accordingly, although the petition has 
not so requested, we are also amending 
Parts 89 and 93 to eliminate the corre¬ 
sponding recordkeeping requirements 
from those rules as well. 

6. The rule amendments under con¬ 
sideration will eliminate a requirement, 
and are minor in nature; therefore, no 
useful purpose could be served by elicit¬ 
ing public comments thereon. Accord¬ 
ingly. we find that compliance with the 
prior notice and procedure prescribed by 
Section 4 of the Administrative Proce¬ 
dure Act. 5 U.S.C. 553, is unnecessary. 

7, In view of the foregoing. It is 
ordered , Purusant to section 4<i) and 
section 303 of the Commission’s Act of 
1934. as amended, that the petition filed 
by the Central Committee on Communi¬ 
cation Facilities of the American Petro¬ 
leum Institute (RM-1682) is granted and 
that Parts 89, 91, and 93 of the Commis¬ 
sion's rules are amended, effective Sep¬ 
tember 15, 1972, as follows: 

PART 89— PUBLIC SAFETY RADIO 
SERVICES 

§ 89. 1 73 | Amended] 

l. In § 89.175, the text of paragraph 
(c> is deleted, and the word lReserved I 

is substituted. 

PART 91—INDUSTRIAL RADIO 
SERVICES 

§91.160 [Amended] 

2 In § 91.160, the text of paragraphs 
and (d) is deleted, and the word 
I Reserved] is substituted. 


(Secs. 4. 303, 48 Stat., as amended, 1066, 1082: 
47 U.S.C. 154, 303) 

Adopted: August 29, 1972. 

Released: September 1.1972. 

Federal Communications 
Commission , l 
[ seal 1 Ben F. Waple, 

Secretary . 

JFR Doc.72-15377 Filed 9-8-72:8:51 am) 


Title 6—ECONOMIC 
STABLIZATION 

Rulings—Internal Revenue Service, 
Department of the Treasury 

(Price Commission Ruling 1972-239] 

PRICE COMMISSION RULINGS 
UPDATE AS OF JUNE 30, 1972 

Price Commission Ruling 

The purpose of this ruling is to provide 
guidance as to the applicability, to trans- 


‘ Commissioner H. Rex Lee and Reid 
absent; Commissioner Hooks not participat¬ 
ing. 


actions occurring on or before June 30. 
1972, of all Price Commission rulings 
which were published in the Federal 
Register on or before June 30, 1972. 
However, the effect of the republication 
of the rent regulations. 37 F.R. 13226 
(July 4,1972) has been considered. There 
may be changes occurring after June 30, 
1972, which have not been noted in this 
ruling which may make certain rulings 
inapplicable to transactions occurring 
after June 30,1972. 

The ruling indicates whether a par¬ 
ticular ruling can be relied upon for 
current transactions or, if it cannot, the 
last date it can be relied upon. A ruling 
which is only “partly” applicable to cur¬ 
rent transactions is so indicated. No 
limiting date is provided if the ruling is 
still currently applicable in some re¬ 
spects. No attempt has been made to 
specify in exactly what ways a particu¬ 
lar ruling may not be currently applica¬ 
ble. In all cases the “Comments” portion 
of the ruling should be consulted to as¬ 
certain whether subsequent rulings or 
regulations have affected the ruling. 

The number in the citation column of 
this ruling refers to the page on which 
a particular ruling was originally pub¬ 
lished in the Federal Register (Volume 
36 for 1971 rulings or. Volume 37 for all 
other rulings). 


Kulinp No. 


Applies to 
Citation transact ions 
after 


Can it 1»o applied to 
current transactions? 


Docs not 
apply to 
transactions 
after— 


Commeuts * 


PART 93— LAND TRANSPORTATION 
RADIO SERVICES 

§ 93.160 [ Amended] 

3 In § 93.160, the text of paragraphs 
' c ' and (d) is deleted, and the word 
l Reserved] is substituted. 


u>7i i . 

ion .. 

1!)71 3 . 

1071-4 . 

1071- 5 .. . 

1072 1 . 

107*2-2 . 

107*2-3 . .. 

107*2-4. . 

1072 - 5 __ 

io ?2 6. ..... 

1072 7. - .. 

107*2 K. . 

11 ) 72-0 . . 

1072-10. . 

1072-11 . . 

1092 N . 

1072 13 . 

1072 11. 

107215 ..... 

1972-16 . . 

1072 17.. 

1972 18 

1072-10 .- 

1972-20 . 

1072 21 

1072 22 . . 

1072 23 . 

L * * 7 24 

1072 25 .. 

1072 25 

1972 77 . 

1072 -28 .. . 

1072 20 .. 

1072-30 . 

1072-31 . 

1072-32 . 

1072-33 . - 

1072-34 . . 

1072-35 _ .- . 

1072-38 ._. 

1972 37 . . . 

1072-38 

1072-31) . ------- 

1072-10 .. 

1972 41. . 

1072-42 . . 

1072-43 . 

1072 44 -. 

1072 15 . 

1972^40 ..~. 

1972-47 

1072-18 . ... . 

1072-40. . . 

1072-30 .. 

1072-51 ...,. 

1972-52. 

1972-53. 


23109 11-13-71 No. . ... 1-25-72 

23108 11-13-71 do. 1-26-72 

23661 11-13-71 Yes . .. 

24077 11-13-71 Partly... . 

21232 11-13-71 Yrs... 

247 11-13-71 Partly... . 

217 II 13 71 do . . . 

247 11-13-71 Yes. . . 

248 11-13-71 No. 11-13 71 

218 11-13-71 Partly. . 

762 11-13-71 Yes. ...... 

762 11 13-71.do. .. 

703 11-13-71 . do 

703 11-13-71 ... .do... . 

703 11-13-71 do. .. 

704 11-13-71 do . . 

734 11-13-71 do. . 

705 11-13-71 do 

765 11-13-71 . .do. . . 

7*15 12-16-71 do. 

705 11-13-71 . do.. . 

760 11 13 71 do 

760 11-13-71 . do. . 

71k*. 11 13 71 do 

767 11-13-71 Partly .. . 

767 11-13-71 do . 

707 12-16 71 Yes. ... . 

1411 11 13 71 dO 

1411 11-13-71 . do.. . 

1411 11-13-71 No . 4-18-72 

1411 11-13-71 Yes. ........... . 

1412 11-13-71 . do . . 

1412 11-13-71 . do . . 

2989 12-29-71 .. do ... . 

2990 11-13-71 ... do . . 

2990 11-13 71 do . .. 

2990 12-30-71 . do . .. 

2990 12-29-71. do... . 

2989 11-13-71 . do ... 

2988 11-13-71 _ do ..— 

2990 11-13-71 Partly . . 

2988 11-13-71 Yes .. . 

*2989 8-15-71 . do . 

2991 8-15-71 . do .—. 

3001 12-22-71 . do . .-.. 

3001 1*2-29-71 . do ... 

3001 12-29-7L.... .do . . . . 

3062 12-29-71 ... do . .-. 

3002 12-29-71 . do. . . 

3003 12-29-71 - do. . .~-— -y 

3063 11-13-71 No. -- 2-H-72 

3003 11-13 71 Yes. - - 

3461 12-29-71 .. .do.... . . 

3451 11-13-71 . do ... 

3461 11-13-71 . do . 

3451 11-13-71 . do. .-.- 

3462 12-29-71 . do . 

3452 11-13-71 . do .-... 


L 

L 

V 
L 

V 
L 
L 
U 

0(GIiC-72-5) 

A, M(PC-72-165) 

A 

A 

A 

A 

A 

A 

U 

A 

A 

A 

A 

A 

A 

A 

U. Mi‘PC-72-138) 
A „M( PC-72-89) 

A 

A 

A 

L 

A 

A 

A 

A 

A 

A 

A 

A. M(PC72-223) 

A 

A. M(PC 72-206) 

A 

U 

u 

u 

A 

A 

A 

A 

A 

0(PC 72-112) 

A 
. A 
A 
A 
A 
. A 
. U 
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This ruling has been approved by the 
General Counsel of the Price Commission. 

Dated: September 1, 1972. 

Lee H. Henkel, Jr., 

Chief Counsel, 
Internal Revenue Service. 

Approved: September 1,1972. 

Samuel R. Pierce, Jr., 

General Counsel, 

Department of the Treasury. 

[FR Doc.72-15287 Filed 9-8-72:8:45 am) 


[Pay Board Ruling 1972-86] 

COVERAGE OF NEW EMPLOYEES 
UNDER PREVIOUSLY EXISTING EM¬ 
PLOYMENT CONTRACTS 

Pay Board Ruling 

Facts. Prior to August 15, 1971, a 
master collective bargaining agreement 
was reached between a national union 
and an association representing a wide 
majority of employers within a certain 
industry throughout the Nation. 

The terms of the collective bargaining 
agreement provide that: 

When a majority of the eligible employees 
performing work covered by * • * the • • • 
Agreement (to which their Employer is a prior 
signator), execute a card authorizing a sig¬ 
natory Local Union to represent them as their 


collective bargaining agent • • • then such 
employees shall automatically be covered by 
this Agreement. 

On January 30, 1972, Employer A. a 
party to the agreement, expanded his 
manufacturing operations into a nearby 
city, resulting in the need to hire 300 new 
assembly line employees to operate the 
new plant. Certain other employees were 
transferred from other plants covered by 
the agreement. The average wage of the 
newly hired workers w r as $3.25 per hour. 

On March 15, 1972, the new assembly 
line employees, voted, to become mem¬ 
bers of a signatory Local Union of the 
National Union. Pursuant to the above 
provisions of the agreement they were 
immediately covered by the agreement 
and eligible to be paid the wage level 
provided in the agreement, $3.80 an hour. 

Issue. Under Economic Stabilization 
Regulations, 6 CFR 201.14 (1972), relat¬ 
ing to existing contracts and pay prac¬ 
tices previously set forth, may Employer 
A put the increases in question into 
effect? 

Ruling. Yes. Section 201.14 provides 
that ‘‘Employment contracts and pay 
practices previously set forth which 
existed prior to November 14. 1971, will 
be allowed to operate according to their 
terms.” Such employment contracts and 
pay practices, however, can be “chal¬ 
lenged by a party at interest or by two 
or more members of the Pay Board 


* • In the instant case, the master 
contract to which Employer A is a party 
existed prior to November 14, 1971, and 
therefore is within the thrust of § 201.14. 

The new employees have elected to be 
represented by the Union. Pursuant to 
the terms of the master agreement, their 
wage scale automatically becomes that 
of the Union members. Since Employer A 
was an original party to the agreement, 
which provided for automatic coverage 
under the agreement upon show’ing of 
majority support, his obligations to his 
employees are controlled by the provi¬ 
sion contained therein. Since the em¬ 
ployment contract was in existence 
prior to November 14, 1971, Employer A 
may put the scheduled increases into 
effect. For determination of applicable 
control year, see Economic Stabilization 
Regulations, 6 CFR 201.53(d) (1972). 

This ruling has been approved by the 
General Counsel of the Pay Board. 

Dated: September 8, 1972. 

Lee H. Henkel, Jr., 

Chief Counsel . 

Internal Revenue Service. 

Approved: September 8, 1972. 

Samuel R. Pierce, Jr., 

General Counsel, 

Department of the Treasury. 

[ FR Doc.72-15526 Filed 9-8-72; 11:16 am | 
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Proposed Rule Making 


DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 
[ 7 CFR Part 52 ] 
INSPECTION BY VARIABLES 
Proposed U.S. Standards 

Correction 

In F.R. Doc. 72-14226 appearing at 
page 17052 of the issue for Thursday, 
August 24, 1972, and corrected at page 
17851 of the issue for Friday, Septem¬ 
ber 1, 1972, in the eighth line of § 52.204 
(a), the symbol now reading “URLx” 
should read “URLx”. 


[ 7 CFR Parts 1071, 1073, 1097, 1102, 
1104, 1106, 1108, 1120, 1126, 
1127, 1128, 1129, 1130, 1132, 
1138 1 

[Docket No. AO-231-A39. etc.] 

MILK IN NORTH TEXAS AND CERTAIN 
OTHER MARKETING AREAS 

Notice of Recommended Decision and 
Opportunity To File Written Excep¬ 
tions on Proposed Amendments to 
Tentative Marketing Agreements 
and to Orders 


7CFR 

port 

Marketing area 

Docket No. 

1071 

Neosho Valley. 

... A0-227-A26. 

1073 

1007 

1102 

Wichita. 

Memphis. _ 

... AO-173-A28. 

... AO-210-A27. 

Fort Smith.-. 

... AO-237-A22. 

1104 

Red River Valley.. 

... AO-206-A21. 

1106 

Oklahoma Metropolitan.... 

... AO-210-A33. 

1106 

Central Arkansas. 

... AO-243-A25. 

1120 

Lubbock-Plalnview. 

... AO-328-A15. 

1126 

North Texas.-. 

... AO-231-A30. 

1127 

San Antonio. 

... AO-232-A25. 

1126 

Central West Texas. 

... AO-238-A28. 

1120 

A ust in-Waco. 

... AO-266-A21. 

1130 

Corpus Christi. 

.... AO-259-A2R. 

1132 

Texas Panhandle. 

... AO-262-A24. 

1138 

Rio Grande Valley. 

.... AO-335-A20. 


Notice is hereby given of the filing 
with the Hearing Clerk of this recom¬ 
mended decision with respect to pro¬ 
posed amendments to the tentative 
marketing agreements and orders regu¬ 
lating the handling of milk in the afore¬ 
said marketing areas. 

Interested parties may file written ex¬ 
ceptions to this decision with the Hear¬ 
ing Clerk. U.S. Department of Agricul¬ 
ture, Washington, D.C. 20250, by the 
15th day after publication of this deci¬ 
sion in the Federal Register. The excep¬ 
tions should be filed in quadruplicate. 
All written submissions made pursuant 
to this notice will be made available for 
public inspection at the office of the 
Hearing Clerk during regular business 
hours (7 CFR 1.27(b)). 


The above notice of filing of the deci¬ 
sion and of opportunity to file exceptions 
thereto is issued pursuant to the provi¬ 
sions of the agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601 et seq.), and the applicable 
rules of practice and procedure govern¬ 
ing the formulation of marketing agree¬ 
ments and marketing orders (7 CFR Part 
900). 

Preliminary Statement 

The hearing on the record of which 
the proposed amendments, as herein¬ 
after set forth, to the tentative market¬ 
ing agreements and to the orders as 
amended, were formulated, was con¬ 
ducted at Dallas, Tex., on June 28-29, 
1972, pursuant to notice thereof which 
was issued on June 6, 1972 (37 FJt. 
11587). 

The material issues on the record of 
the hearing relate to: 

1. Adoption of an advertising and pro¬ 
motion program as authorized under 
Public Law 91-670; and 

2. The specific terms and provisions 
necessary to implement such program 
under the aforesaid marketing areas. 

Findings and Conclusions 

The following findings and conclusions 
on the material issues are based on evi¬ 
dence presented at the hearing and the 
record thereof. 

1. Adoption of an advertising and pro¬ 
motion program . The respective orders 
should be amended to provide for an ad¬ 
vertising and promotion program to be 
administered in each case by an agency 
organized by producers and producers’ 
cooperative associations and financed by 
producer moneys deducted from pool 
proceeds in the case of those orders with 
marketwide pools or, in the case of in¬ 
dividual handler pools, withheld by han¬ 
dlers from producer payments and 
turned over to the market administrator. 

The amendments to the Agricultural 
Marketing Agreement Act under Public 
Law 91-670 provide that a Federal milk 
order may. with the approval of pro¬ 
ducers on the market, include provisions 
for establishing or providing for the 
establishment of research and develop¬ 
ment projects, advertising (excluding 
brand advertising), sales promotion, edu¬ 
cational and other programs, designed 
to improve or promote the domestic mar¬ 
keting and consumption of milk and its 
products (hereinafter referred to in this 
part as the “advertising and promotion 
program’* or “the program”). 

The hearing on the matter here under 
consideration was requested by Associ¬ 
ated Milk Producers, Inc. (AMPI), a co¬ 
operative association representing the 
majority of producers supplying milk for 
the 15 markets. 

Under the proposal supported at the 
hearing and as herein adopted, the 


advertising and promotion program 
under each respective order will be 
funded through a 5-cent per hundred¬ 
weight assessment each month on pro¬ 
ducer milk pooled during such month. 
Under this program, the market admin¬ 
istrator will deduct the moneys from the 
producer settlement fund prior to the 
computation of the uniform price (mar¬ 
ketwide pools) or handlers will deduct 
the moneys from payments due individ¬ 
ual producers (individual handler pools) 
and pay such moneys to the market 
administrator. All of the moneys so de¬ 
ducted, except for certain reserves with¬ 
held by the market administrator to 
cover refunds and administrative costs, 
will be turned over to and administered 
by an agency organized by producers and 
producers’ cooperative associations under 
such order. The agency will be responsi¬ 
ble for the development and implementa¬ 
tion of programs and projects approved 
by the Secretary and designed to carry 
out the purposes of the Act as prescribed 
in the attached amending orders. 

Any producer not desiring to partici¬ 
pate in the program, upon proper appli¬ 
cation, will be eligible for refund of the 
assessments made against his propor¬ 
tionate share of total producer market¬ 
ings of milk, such refunds to be made by 
the market administrator on a quarterly 
basis. 

The principal reason cited by pro¬ 
ponents for the establishment of adver¬ 
tising and promotion programs in these 
15 markets was the need to increase 
Class I sales to improve and maintain 
dairy farmers’ income at reasonable 
levels. Proponent witnesses pointed out 
that there has been a continuing down¬ 
ward trend in per capita consumption of 
milk and milk products, both nationally 
and in individual markets. They held 
that improvement of dairy fanners’ in¬ 
come could be attained only by revers¬ 
ing this trend in consumption. This, 
they suggested, could be achieved if 
dairy farmers (member and nonmember 
alike) joined together to give strong 
unified support to an advertising and 
promotion program. 

Proponents stated that it is the policy 
of the AMPI Board of Directors to estab¬ 
lish and support strong and effective ad¬ 
vertising and promotion programs 
throughout the area served by the ap¬ 
proximately 43,000 members of that co¬ 
operative. Since 1967, AMPI members in 
the southern region and its predecessor, 
MPI organization, have contributed in 
excess of $12 million toward financing 
an advertising and promotion P r °6 r ?£} 
for milk and milk products in the AMri 
southern region. In terms of rate per 
hundredweight, AMPI southern region 
member contributions have ranged from 
3 to 10 cents per hundredweight, an 
have averaged slightly over 6 cents. 
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proponent witnesses said that AMPI 
members should not bear alone the cost 
of an advertising and promotion program 
in these markets. The adoption of a pro¬ 
gram in each of the 15 markets under 
the authority of Public Law 91-670, they 
said will provide “producers who are not 
members of AMPI the opportunity to 
carry their proportionate share of the 
cost of the program while they continue 
to share the benefits accruing there¬ 
from.’ ‘ Further, they pointed out that 
tiie uniform adoption of their proposal 
in all 15 orders at this time will facili¬ 
tate greater comparability of announced 
producer pay prices among the markets 
than could resulit from separate actions 
in the individual orders. 

The majority of the producers in these 
markets are presently participating in 
an advertising and promotion program 
and. according to proponent witnesses, 
at a somewhat higher average assess¬ 
ment rate per hundredweight than that 
proposed under the program as here 
adopted. It is not to be expected, there¬ 
fore, that adoption of the program under 
each of the 15 orders will materially 
increase the amount of funds being ex¬ 
pended by producers on advertising and 
promotion efforts. Nevertheless, the ma¬ 
jority of producers apparently feel that 
this program will provide a more equit¬ 
able sharing of advertising and promo¬ 
tion expenditures in these markets and 
eliminate misunderstandings and con¬ 
fusion which may now exist. 

Since the program is totally a pro¬ 
ducer-financed program and is volun¬ 
tary in that any producer not wishing to 
participate has assurance of refund of 
the assessment made against his milk 
marketings, there can be no compelling 
reason for not acceding to the wishes of 
the majority of the producers. 

In view of the foregoing, it is con¬ 
cluded that a program essentially as 
producers proposed should be adopted. 

2. Terms and provisions. The proposed 
rate of 5 cents per hundredweight on 
producer milk suggested by proponents 
is a reasonable assessment on the mar¬ 
ketings of producers under the respec¬ 
tive orders and is adopted. 

Based on the volume of milk marketed 
in 1971 under these orders, an assess¬ 
ment rate of 5 cents per hundredweight 
on producer milk will gross approxi¬ 
mately $2% million annually. Allowing 
for refunds to nonparticipating pro¬ 
ducers and for the necessary administra¬ 
tive costs, it can be reasonably expected 
that the money which will be available 
for advertising and promotion in these 
markets will compare favorably with that 
Presently being expended in this area by 
proponents. 

The enabling legislation specifically 
provides that the promotion funds de¬ 
ducted from producer proceeds “shall be 
paid to an agency organized by milk 
producers and producers’ cooperative as¬ 
sociations in such form and with such 
methods of operation as shall be speci¬ 
fied in the order.” 

A definition of “Agency” therefore is 
incorporated in each order to identify 
tne administrative body organized by 
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producers and producers’ cooperatives 
that 'will be authorized to expend the 
funds for advertising and promotional 
activities. 

The Agency under the terms pre¬ 
scribed herein is responsible for adminis¬ 
tration of the terms and provisions of the 
program within the scope of its author¬ 
ity. Subject to the approval of the Secre¬ 
tary. it also is empowered to enter into 
contracts and agreements with persons 
or organizations as deemed necessary to 
carry out such program. In addition, the 
Agency may recommend to the Secretary 
amendments to the terms of the program 
and make such rules and regulations as 
are necessary to carry out its stated ob¬ 
jectives. 

The powers, duties, and functions spe¬ 
cifically assigned to the Agency under the 
terms herein adopted are of a nature 
and scope to provide participating pro¬ 
ducers on the market full and necessary 
authority through their representatives 
on the Agency to develop and administer 
advertising and promotion programs de¬ 
signed to accomplish the purposes of 
Public Law 91-670. 

The Act states that the Agency “ • * * 
may designate, employ, and allocate 
funds to persons and organizations en¬ 
gaged in such programs which meet the 
standards and qualifications specified in 
the order.” The guidelines concerning 
this matter are set forth in the amend¬ 
ments to the respective Orders. Under 
the terms of such amendments the 
Agency will develop and submit to the 
Secretary for approval, programs and 
projects that may provide for: (a) The 
establishment, issuance, effectuation, and 
administration of appropriate programs 
or projects for advertising and promotion 
of milk and milk products on a nonbrand 
basis; (b) the utilization of the services 
of other organizations to carry out 
Agency programs and projects, if the 
Agency finds that such activities will 
benefit producers supplying the market; 
and (c) the establishment, support, and 
conduct of research and development 
projects and studies that the Agency 
finds will benefit all producers supplying 
the market. 

There was no testimony on the record 
in opposition to these Agency guidelines, 
although one cooperative association, 
representing dairy farmers marketing 
their milk in several of these markets, 
testified in opposition to the program 
generally. 

Agency members are to be selected 
from producers who actively support the 
program. Representation on the Agency 
as it relates to cooperatives may include, 
however, individuals not directly en¬ 
gaged in the production of milk, e.g., em¬ 
ployees of the cooperative. 

Under the terms of the program as 
herein provided, the selection of coop¬ 
erative representatives for the Agency 
will be entirely at the discretion of the 
cooperative (s). Each cooperative associ¬ 
ation. authorized one or more represent¬ 
atives on the Agency, shall notify the 
market administrator of the name and 
address of each representative selected 
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who shall serve at the pleasure of the 
cooperative. 

In most of the markets here being 
considered, AMPI. the proponent coop¬ 
erative, represents the preponderance of 
producers. In some of the markets, all 
the producers now serving the market 
are members of AMPI. 

Since a cooperative’s Agency repre¬ 
sentatives are selected by the coopera¬ 
tive’s board of directors and serve at the 
pleasure of the cooperative, the position 
of such representatives with respect to 
Agency matters no doubt will reflect the 
position of the cooperative’s members. 
Thus, in situations where all producers 
are members of one cooperative, a single 
individual appropriately can constitute 
the Agency. In all other circumstances, 
the composition of the Agency should be 
such that it insures fair representation 
for all participating producers. Where a 
single cooperative represents a substan¬ 
tial majority of the participating pro¬ 
ducers, there is no apparent reason why 
its Agency representation need exceed 
that number necessary to retain for such 
cooperative a voting majority on the 
Agency. Producers held that Agency rep¬ 
resentation should be as small as possi¬ 
ble, consistent with fair and proportion¬ 
ate representation of producers. Under 
their proposal, the number of represent¬ 
atives would have varied from a maxi¬ 
mum of three for six of the markets to 
11 in the North Texas market. 

It cannot be presumed that the com¬ 
position of producers in any particular 
market will remain static. Ideally, the 
rules adopted with respect to the compo¬ 
sition of the Agency under each order 
should accommodate changes in the 
market structure under the guidelines 
set forth by proponents. 

To meet these conditions, it is pro¬ 
vided under each order that each co¬ 
operative will be authorized one Agency 
representative for each full 5 percent of 
the participating producers (producers 
who have not requested refunds *) that 
such cooperative represents. For the 
purpose of meeting the 5 percent require¬ 
ment, or multiples thereof, any coopera¬ 
tive association, including a cooperative 
having less than the required 5 percent 
of the producers participating in the 
program, may elect to combine its par¬ 
ticipating membership with that of one 
or more other cooperatives. 

The participating producer members 
of any cooperative association(s) having 
less than the required 5 percent that 
elects not to combine, as discussed above, 
and nonmember producers together will 
be authorized one Agency representative 
for each full 5 percent that such pro¬ 
ducers constitute of the total number of 
participating producers under the order. 
If such group of producers in total con¬ 
stitutes less than the full 5 percent, the 
group, nevertheless, will be authorized to 
select from such group, in total, one 
Agency representative. 


1 Provision Is made In the program adopted 
herein that for the purposes of the Agency’s 
initial formation under each order all pro¬ 
ducers under such order will be considered 
as participating producers. 
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Notwithst nding the above, if any co¬ 
operative association or group of associa¬ 
tions that elects to combine for purposes 
of selecting Agency representation has a 
majority of the participating producers, 
representatives from such cooperative or 
group of cooperatives, as the case may 
be, shall be limited to the minimum num¬ 
ber necessary to constitute a majority of 
the Agency representatives. 

As previously indicated, the selection 
of cooperative representation will be en¬ 
tirely at the discretion of the cooperative. 
The market administrator will conduct 
a referendum annually to determine the 
representation on the Agency of partici¬ 
pating nonmember producers and par¬ 
ticipating producer members of coopera¬ 
tive associations having less than the 
required 5 percent of the producers 
participating in the program and not 
electing to combine membership for pur¬ 
poses of selecting Agency representation. 

Within 30 days after the effective date 
of the amended order and annually 
thereafter, the market administrator 
shall give notice to all such producers 
(member and nonmember) of their 
opportunity to nominate Agency mem¬ 
bers and shall specify the number of 
representatives that such nonmember 
and member producers together are 
authorized. 

Following the closing date for nomi¬ 
nations. the market administrator shall 
notify the nominees who are eligible for 
Agency membership and then shall con¬ 
duct a referendum in which each indi¬ 
vidual producer (member or nonmem¬ 
ber) shall have one vote. 

Since cooperative associations may 
freely elect to combine or not combine 
for purposes of selecting agency repre¬ 
sentation, it is provided in the case of a 
cooperative with less than the 5 percent 
that does not combine, that the balloting 
of its participating producer members 
shall be on an individual basis, the same 
as nonmembers. This procedure will tend 
to promote equity between member and 
nonmember producers in the selection of 
representation. 

Election to Agency membership will be 
determined on the basis of the nominee 
(or nominees) receiving the largest num¬ 
ber of eligible votes. 

Each person selected for the Agency 
shall qualify by filing with the market 
administrator a written acceptance of his 
willingness and intention to serve in such 
capacity. It is anticipated that any eligi¬ 
ble nominee included on the list that 
the market administrator is required to 
circulate to participating nonmember 
producers and certain participating 
member producers in the conduct of the 
referendum, as discussed elsewhere in 
these findings, would advise the market 
administrator promptly if he were not 
willing to be a nominee. Notwithstanding, 
it is possible that a person elected to 
membership or so designated by a coop¬ 
erative may not be able or may not wish 
to accept the position. This requirement, 
therefore, is necessary in order that the 
market administrator will khow whether 
or not the position has been filled. Such 
acceptance should be filed promptly after 
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notification in order that the formation 
of the Agency can be prompt. 

The term of office of each member of 
the Agency as herein adopted is 1 year or 
until a replacement is designated by the 
cooperative association or is elected. 

It is possible that an elected represent¬ 
ative may leave the market or otherwise 
be unable to complete his term of office. 
It is desirable, therefore, that some pro¬ 
cedure be provided for filling the vacancy. 
It is concluded appropriate in such cir¬ 
cumstance that the market administra¬ 
tor appoint as his replacement the then 
currently participating producer who re¬ 
ceived the next highest number of eligible 
votes in the referendum. 

Actions to be taken by the Agency are 
of such importance that a majority of the 
representatives should be required to be 
present at any meeting to constitute a 
quorum and any action taken by the 
Agency should require a majority of con¬ 
curring votes of those present and voting. 
The provisions herein adopted so provide. 

The Agency’s duties set forth in the 
respective orders are generally necessary 
for the discharge of its responsibilities. It 
is intended that activities undertaken by 
the Agency shall be confined to those 
reasonably necessary to carry out its 
responsibilities as prescribed by the pro¬ 
gram. At the same time it should be 
recognized that these specified duties are 
not necessarily all inclusive, and it may 
develop that there are other duties the 
Agency may need to perform. 

Congress clearly contemplated that 
producer activities under Public Law 91- 
670 would be under direct surveillance 
of the Secretary. It was specifically pro¬ 
vided that “all funds collected under this 
subparagraph (I) shall be separately 
accounted for and shall be used only for 
the purposes for which they are col¬ 
lected.” It is essential, therefore, that the 
Agency prepare and submit to the Secre¬ 
tary for his approval budgets showing 
projected amounts of available funds and 
how such funds are to be disbursed. Also, 
in order to make the audit necessary to 
establish that Agency funds are used only 
for authorized purposes, the market ad¬ 
ministrator or other representative of the 
Secretary must have access to all of the 
Agency’s records and access to. and the 
right to examine, any directly pertinent 
books, documents, papers, and records of 
any organization performing advertising 
and promotion activities for such Agency. 

Proponents proposed that budgets be 
prepared and submitted for approval on 
a quarterly basis. The Agency must be in 
a position to develop firm plans and make 
commitments covering a sufficient for¬ 
ward period to insure a continuing viable 
program. A calendar quarter is concluded 
to be the minimum practical period for 
achieving this end and it is provided 
therefore that a budget shall be sub¬ 
mitted to the Secretary for his approval 
prior to each quarterly period. 

All of the possible promotion and other 
authorized activities that the Agency 
may wish to pursue cannot be anticipated 
at this time. Therefore, the authority for 
the Agency to establish programs and 
projects is purposely left broad and flexi¬ 


ble to facilitate the timely development of 
such programs suitable to prevailing 
circumstances in the market. 

Any promotion program or project the 
Agency may consider must comport with 
the terms and conditions of the order and 
be evaluated in terms of cost, the statu¬ 
tory objectives to be accomplished, the 
time required to complete the program 
or project, and other such factors, in 
order to arrive at a sound decision as to 
whether the program or project is 
justified. 

The required budget submissions will 
permit the Secretary to evaluate pro¬ 
jected programs in terms of the declared 
policy of the Act and also will serve as 
policy guidelines* for Agency members in 
the conduct of their operations for each 
ensuing quarterly period. This will be 
particularly helpful in the transition of 
Agency membership as the terms of 
office of individual members expire. 

.The Agency appropriately must follow 
prudent operating procedures in the fur¬ 
therance of the best interests of pro¬ 
ducers. It is required, therefore, that it 
shall keep minutes of its meetings and 
such other books and records as will 
clearly reflect all its transactions, and 
on request shall submit such books and 
records to the Secretary for his examina¬ 
tion. It also shall provide for the bonding 
of all persons handling Agency funds 
with surety thereon satisfactory to the 
Secretary. 

The amending orders prescribe no 
specific requirements of the Agency to 
publish an account of funds collected and 
the use made thereof or to make releases 
of information concerning the operation 
of the program to producers and other 
interested parties. Since the activities of 
the Agency are under the direct super¬ 
vision of the Secretary, it is not necessary 
to prescribe such requirements to insure 
the integrity of the program. However, 
since the degree of producer participation 
in the program, and thus its relative 
success, will depend in large part upon 
the interest and confidence it generates 
among producers, the Agency undoubted¬ 
ly will keep producers on the market ful¬ 
ly informed of its milk promotion plans, 
projects, and activities. In view of these 
considerations, it is not necessary to pre¬ 
scribe specific informational releases to 
producers and other parties. 

It is possible that the Agency may find 
it desirable to enlist the aid of individuals 
with special talents who might be helpful 
in program and promotion planning by 
virtue of their particular knowledge, 
skills, or expertise, on matters directly 
involved with advertising and promotion 
programs. Provision is made, therefore, 
whereby the Agency, at its pleasure, may 
establish an advisory committees) of 
persons other than Agency members. 
Such a committee(s) may include, but 
would not be necessarily limited to, per¬ 
sons drawn from universities, land grant 
colleges, or extension services, public of¬ 
ficials, and others, in the dairy industry. 
Such committee (s) could make recom¬ 
mendations and participate in the de¬ 
liberations of the Agency but would have 
no voting rights. 
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It would not be expected that the 
market administrator or his staff or other 
officials of the U.S. Department of Agri¬ 
culture would serve on such a com¬ 
mittee (s) since the activities of the 
Agency are under the surveillance of the 
Department. 

The Agency should be authorized to 
incur reasonable expense in its adminis¬ 
tration of the program, including the 
employment and the fixing of compensa¬ 
tion of any person necessary to the exer¬ 
cise of its powers and performance of 
its duties. For example, the Agency may 
find it necessary to retain the services of 
an attorney from time to time to assist 
in the preparation of contracts, or to 
employ a stenographer, or other in- 
dividual(s) to handle its recordkeeping 
and bookkeeping functions. Other 
Agency costs could be expected to involve 
miscellaneous office costs usually associ¬ 
ated with a business office. 

It is, of course, appropriate and neces¬ 
sary, that Agency representatives be re¬ 
imbursed for reasonable expenses in¬ 
curred in attending meetings and while 
on other Agency business. This could in¬ 
volve expenses for travel in private car, 
and expenses incurred for public trans¬ 
portation, meals, and lodging. It would 
be unreasonable to require members of 
the Agency to bear such expenses in¬ 
curred in the interest of all producers 
on the market. 

It was proposed, and it is here adopted, 
that the amount of money utilized by the 
Agency for its expenses in administering 
the program should not exceed 5 percent 
of the funds received by the Agency from 
the market administrator. This es¬ 
tablishes a reasonable limitation on 
Agency costs and assurance to producers 
that the funds collected under the pro¬ 
gram will be expended prudently on 
advertising and promotion activities. 

The Agency, of course, is handling 
funds otherwise payable to producers. 
The Agency members therefore should 
have assurance that they will not be per¬ 
sonally liable for the impact of their 
official acts except for willful misconduct, 
gross negligence, or any acts that are 
criminal in nature. To assure that the 
Agency funds are used only for the pur¬ 
pose contemplated by the Congress, it 
is provided that such funds shall not be 
used for political activities, or for 
influencing governmental policy or acts. 

It is possible that at some later date 
producers could request termination of 
the program or that the order provisions 
could be terminated by the Secretary on 
a finding that they no longer tend to 
effectuate the declared policy of the Act. 
In the event that the provisions of the 
advertising and promotion program are 
terminated in their entirety, any re¬ 
gaining uncommitted funds applicable 
thereto should revert to producers since 
such moneys are derived solely from 
funds otherwise due producers. In the 
case of those orders with marketwide 
pools such uncommitted funds appropri¬ 
ately should be deposited in the pro¬ 
ducer-settlement fund for distribution to 
producers. Since individual handler pool 
orders do not provide a producer- 
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settlement fund, the market administra¬ 
tor of such orders will have to set up a 
separate fund for advertising and promo¬ 
tion moneys which he receives. In the 
event of termination of the program, re¬ 
maining uncommitted advertising and 
promotion funds should revert to this 
account for distribution to individual 
producers on an equitable basis. 

Expenses incurred by the market ad¬ 
ministrator in the administration of the 
advertising and promotion program 
should be charged against the advertis¬ 
ing and promotion funds. Neither the 
marketing service fund nor the admin¬ 
istrative fund should be charged with 
costs directly related to the administra¬ 
tion of the advertising and promotion 
program. The program is producer origi¬ 
nated and should be self-sustaining. The 
expenses attendant to its administration 
appropriately should be borne by 
producers. 

The statutory authority under Public 
Law 91-670 supports this position and 
makes it clear that this is intended to 
be strictly a producer program. In part 
the law states that “Establishing or pro¬ 
viding for the establishment of • • • 
program * • • to be financed by produc¬ 
ers in a manner and at a rate specified 
in the order, on all producer milk under 
the order. * • • All funds collected un¬ 
der this subparagraph shall be separate¬ 
ly accounted for and shall be used only 
for the purpose for which they are 
collected/* 

Much interest was evidenced by the 
several hearing participants in the pro¬ 
cedure by which producers not wishing 
to participate in the program can re¬ 
quest and be granted refunds. 

Public Law 91-670 provides that ‘‘not¬ 
withstanding any other provisions of this 
Act, as amended, any producer against 
whose marketings any assessment is 
withheld or collected under the author¬ 
ity of this subparagraph, and who is 
not in favor of supporting the research 
and promotion programs, as provided for 
herein, shall have the right to demand 
and receive a refund of such assessment 
pursuant to the terms and conditions 
specified in the order/* 

As adopted herein, a producer desir¬ 
ing a refund on the assessments made 
against his marketings must submit to 
the market administrator his signed re¬ 
quest in the form prescribed by the mar¬ 
ket administrator within the first 15 days 
of the month (December, March, June, 
or September) preceding the calendar 
quarter for which refund is requested. 

Congress clearly intended that pro¬ 
ducers not wishing to participate in the 
promotion program should get their 
money refunded with no unnecessary im¬ 
pediments. It must be recognized, how¬ 
ever, that there is necessarily a signifi¬ 
cant cost in making refunds and, in 
addition, that any promotion program 
could have only limited success unless 
the moneys to be available for it are 
known in time to make firm forward 
plans and commitments. 

Refunding on a quarterly basis was 
proposed by proponents and is a reason¬ 
able basis for implementing the intent 


1834:1 

of Congress in that It insures refunds on 
a timely basis and without undue admin¬ 
istrative costs. 

Without appropriate safeguards it 
would be possible for any cooperative 
or individual not in harmony with the 
program to impede its effectiveness 
through the filing of .refund requests in 
the name of individual producers or by 
solicitation of refund requests from in¬ 
dividual producers without their full 
knowledge or understanding of the na¬ 
ture of their action. To deter this re¬ 
sult, reasonable procedures must be set 
up to clearly establish that any refund 
request received originated with and is 
the action of the individual producer. 

The provisions as herein adopted, w’ill 
permit the market administrator to de¬ 
velop appropriate procedures to this 
end. It is provided that the application 
must be filed in the form prescribed by 
the market administrator and signed by 
the producer. However, so that there can 
be no unnecessary demands placed on 
producers, only that information neces¬ 
sary to identify the producer and the 
records relevant to the refund may be 
required. 

Proponents at the hearing recognized 
that the refund request procedure as 
proposed (e.g., a request filed with the 
market administrator during the first 
15 days of the month preceding the be¬ 
ginning of each calendar quarter) could 
not accommodate new producers who 
might not wish to participate in the pro¬ 
gram during their first few months on 
the market. They suggested, therefore, 
that, until the initial quarter for which 
a new producer could comply with the 
regular refund request procedure, such 
producer be granted a refund on his 
marketings upon proper application filed 
with the market administrator at any 
time during the period. 

This suggested flexibility in the refund 
procedure will accommodate the effectu¬ 
ation of the program at the earliest pos¬ 
sible date, since it will make it unneces¬ 
sary that the program be initiated at the 
beginning of a calendar quarter and 
with adequate prior notice to accommo¬ 
date the filing of refund requests during 
the first 15 days of the month preceding 
such quarter. Such procedure is neces¬ 
sary also in order that new’ producers 
w T ill not be denied refunds during their 
first few* months under the order because 
of their inability to comply with the 
quarterly refund request procedure. 

Proponents proposed that the market 
administrator be required to advise each 
producer promptly of the advertising 
and promotion program when effectu¬ 
ated and thereafter with respect to new T 
producers. To insure that producers 
have an awareness of the program and 
of their rights thereunder, it is provided 
that the market administrator shall 
make such notification by forwarding 
each producer a copy of the amended 
order. 

Proponents recognized that the pro¬ 
duction units of some producers under 
these orders could be located in a State 
that has a mandatory checkoff for simi¬ 
lar advertising and promotion program 
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under State law. They held that in such 
circumstance a double assessment was 
not intended and that such producers 
appropriately should be refunded from 
the program under the Federal order an 
amount equal to such State assessment 
but not in excess of the 5-cent assess¬ 
ment imder this program. This proce¬ 
dure is provided for in the statute and 
should be adopted. 

The provisions, as herein adopted, pro¬ 
vide that all refunds shall be made by 
the market administrator. Refund 
moneys have no relationship to the pur¬ 
pose for which the Agency is formed. 
Also, refunds to individual producers 
may vary depending on whether there 
has been a mandatory deduction from 
such producer’s payments under a State 
program. The Agency could not have the 
necessary information to make refunds 
except as it was obtained from the mar¬ 
ket administrator. By making the mar¬ 
ket administrator wholly responsible for 
all refund activities, the overall admin¬ 
istrative costs to the program will be 
minimized and, conversely, the funds 
available to the Agency for advertising 
and promotion will be maximized. 

Since this is a voluntary program 
there should be no provision for disclo¬ 
sure by the market administrator re¬ 
garding the status of any producer under 
the program. It will be incumbent upon 
the participants, through their Agency 
to conduct programs in a manner and of 
a nature to set the climate for maximum 
participation by producers. 

To implement the advertising and pro¬ 
motion program under each order, it is 
necessary that certain provisions of the 
current orders be modified. 

The procedure for computing the 
weighted average (uniform) price (mar¬ 
ketwide pool orders) and the uniform 
price for each handler (individual han¬ 
dler pool orders) must be modified by the 
addition of a new paragraph prescribing 
the deduction from the aggregate value 
of an amount computed by multiplying 
by 5 cents the total hundredweight of 
producer milk included in the computa¬ 
tion. It is through this procedure that 
the advertising and promotion funds are 
reserved. This, of course, has the result 
of reducing the weighted average (uni¬ 
form) price (s) by approximately 5 cents. 

In the marketwide pool orders the ad¬ 
vertising and promotion moneys so re¬ 
served are held in the producer settle¬ 
ment fund for disposition by the market 
administrator in accordance with the 
terms and conditions prescribed under 
the advertising and promotion program 
order provisions. In the individual han¬ 
dler pool orders provisions are needed to 
require that the advertising and pro¬ 
motion moneys withheld by handlers 
from producer payments are paid to the 
market administrator. Provision also 
must be made for the establishment of 
an advertising and promotion fund in 
which such payments received from han¬ 
dlers are held prior to disposition in ac¬ 
cordance with the terms and conditions 
of the provisions of the advertising and 
promotion program. This procedure is 
necessary under the individual handler 


pool orders because the market admin¬ 
istrator does not operate an equalization 
pool as in marketwide pool orders and 
therefore does not otherwise receive any 
producer moneys. 

For those orders with base-excess pay¬ 
ment plans, it is also necessary to modify 
the provisions prescribing the computa¬ 
tion of the uniform prices for base and 
excess milk so that the cost of the ad¬ 
vertising and promotion program will be 
divided pro rata between base and excess 
milk rather than be placed on base milk 
alone. 

It is also necessary in the marketwide 
pool orders that appropriate corollary 
changes be made in the provisions pre¬ 
scribing the obligations of a handler op¬ 
erating a partially regulated distributing 
plant and the obligations of any handler 
with respect to other source milk allo¬ 
cated to Class I (on which the pool obli¬ 
gation is the difference between the Class 
I and the weighted average price) so that 
such handlers’ pool obligations will not be 
increased by 5 cents because of the 
change in the weighted average price. 

It is recognized that, unless otherwise 
provided for, an audit adjustment involv¬ 
ing any handler's balance of payment to 
or from the producer-settlement fund 
(marketwide pools) or to or from pro¬ 
ducers (individual handler pools) could 
also require adjustments in the moneys to 
be turned over to the program or refund¬ 
ed to producers, as the case may be. 
However, such adjustment normally 
would not involve sufficient volumes of 
milk to significantly affect the moneys 
available to the program. For this reason 
and because of the substantial admini¬ 
strative costs that would be involved in 
reflecting audit adjustment in adjusted 
payments to the program, it is intended 
that such audit adjustments shall not 
result in adjustments of funds available 
to the program. 

Other order modifications not specifi¬ 
cally discussed herein are necessary and 
incidental to insure the proper func¬ 
tioning of the order to accommodate the 
advertising and promotion program as 
here established. 

Rulings on Proposed Findings 

and Conclusions 

Briefs and proposed findings and con¬ 
clusions were filed on behalf of certain 
interested parties. These briefs, proposed 
findings and conclusions and the evi¬ 
dence in the record were considered in 
making the findings and conclusions set 
forth above. To the extent that the sug¬ 
gested findings and conclusions filed by 
interested parties are inconsistent with 
the findings and conclusions set forth 
herein, the requests to make such find¬ 
ings or reach such conclusions are denied 
for the reasons previously stated in this 
decision. 

General Findings 

The findings and determinations here¬ 
inafter set forth are supplementary and 
in addition to the findings and deter¬ 
minations previously made in connection 
with the issuance of each of the aforesaid 
orders and of the previously issued 


amendments thereto; and all of said pre¬ 
vious findings and determinations are 
hereby ratified and affirmed, except inso¬ 
far as such findings and determinations 
may be in conflict with the findings and 
determinations set forth herein. 

The following findings are hereby 
made with respect to each of the afore¬ 
said tentative marketing agreements and 
orders: 

(a) The tentative marketing agree¬ 
ment and the order, as hereby proposed 
to be amended, and all of the terms and 
conditions thereof, will tend to effectuate 
the declared policy of the Act; 

(b) The parity prices of milk as deter¬ 
mined pursuant to section 2 of the Act 
are not reasonable in view of the price of 
feeds, available supplies of feeds, and 
other economic conditions which affect 
market supply and demand for milk in 
the marketing area, and the minimum 
prices specified in the tentative market¬ 
ing agreement and the order, as hereby 
proposed to be amended, are such prices 
as will reflect the aforesaid factors, in¬ 
sure a sufficient quantity of pure and 
wholesome milk, and be in the public in¬ 
terest; and 

.(c) The tentative marketing agree¬ 
ment and the order, asjiereby proposed 
to be amended, will regulate the han¬ 
dling of milk in the same manner as, 
and will be applicable only to persons 
in the respective classes of industrial and 
commercial activity specified in, a mar¬ 
keting agreement upon which a hearing 
has been held. 

Recommended Marketing Agreement and 
Order Amending the Order 

The recommended marketing agree¬ 
ments are not included in this decision 
because the regulatory provisions there¬ 
of would be the same as those contained 
in the order, as hereby proposed to be 
amended. The following order amend¬ 
ing the orders, as amended, regulating 
the handling of milk in the aforesaid 
marketing areas is recommended as the 
detailed and appropriate means by which 
the foregoing conclusions may be carried 
out: 

PART 1071—MILK IN THE NEOSHO 
VALLEY MARKETING AREA 

1. Section 1071.60 is revised as fol¬ 
lows: 

§ 1071.60 Producer-handlers. 

Sections 1071.40 through 1071.46, 
1071.50 through 1071.52, 1071.70, 1071.71, 
1071.90 through 1071.97 and 1071.110 
through 1071.122 shall not apply to a 
producer-handler. 

2. In § 1071.62, paragraph (b)(5> is 
revised as follows: 

§ 1071.62 Obligation of handler operat¬ 
ing a partially regulated distributing 
plant. 


(5) From the value of such milk at 
the Class I price applicable at the loca¬ 
tion of the nonpool plant subtract its 
value at the weighted average price ap¬ 
plicable at such location plus 5 cents 
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(not to be less than the Class n price) 
and add for the quantity of reconstituted 
skim milk specified in subparagraph (3) 
of this paragraph its value computed at 
the Class I price applicable at the loca¬ 
tion of the nonpool plant less the value 
of such skim milk at the Class n price. 

3. In § 1071.71, add a new paragraph 
<c-i) as follows: 

§1071.71 Compulation of uniform 
price. 

♦ * * * ♦ 

(c-1) Subtract an amount computed 
by multiplying the total hundredweight 
of producer milk included pursuant to 
paragraph (a) of this section by 5 cents; 

* » • * • 

4. In § 1071.93, paragraph (b) (2) is re¬ 
vised as follows: 

§ 1071.93 Payments to the producer- 
settlement fund. 

« • • ♦ » 

(b) * * * 

<2) The value at the uniform price 
applicable at the location of the plant(s) 
from which received plus 5 cents (not to 
be less than the value at the Class II 
price) with respect to other source milk 
for which a value is computed pursuant 
to § 1071.70(d). 

5. Immediately following § 1071.97, a 
new centerhead and new §§ 1071.110 
through 1071.122 are added as follows: 

Advertising and Promotion Program 
§ 1071.110 Agency. 

“Agency” means an agency organized 
by producers and producers* cooperative 
associations, in such form and with 
methods of operation specified in this 
part, which is authorized to expend funds 
made available pursuant to §1071.121 

(b)(1), on approval by the Secretary, 
for the purposes of establishing or pro¬ 
viding for establishment of research and 
development projects, advertising (ex¬ 
cluding brand advertising), sales promo¬ 
tion, educational, and other programs, 
designed to improve or promote the do¬ 
mestic marketing and consumption of 
milk and its products. Members of the 
Agency shall serve without compensa¬ 
tion but shall be reimbursed for reason¬ 
able expenses incurred in the perform¬ 
ance of duties as members of the Agency. 

§ 1071.111 Composition of Agency. 

Subject to the conditions of para¬ 
graph (a) of this section, each coopera¬ 
tive association or combination of co¬ 
operative associations, as provided for 
under § 1071.113(b), is authorized one 
agency representative for each full 5 
percent of the participating member 
producers (producers who have not re¬ 
quested refunds for the most recent quar¬ 
ter) it represents. Cooperative associa¬ 
tions with less than 5 percent of the 
total participating producers which have 
elected not to combine pursuant to 
5 1071.113(b), and participating pro¬ 
ducers who are not members of coopera¬ 
tives, are authorized to select from such 
group, in total, one agency representa¬ 
tive for each full 5 percent that such 


producers constitute of the total par¬ 
ticipating producers. If such group of 
producers in total constitutes less than 
5 percent, it shall nevertheless be au¬ 
thorized to select from such group in 
total one agency representative. For the 
purpose of the agency’s initial organiza¬ 
tion, all persons defined as producers 
shall be considered as participating pro¬ 
ducers. 

(a) If any cooperative association or 
combination of cooperative associations, 
as provided for under § 1071.113(b), has 
a majority of the participating producers, 
representation from such cooperative or 
group of cooperatives, as the case may be, 
shall be limited to the minimum number 
of representatives necessary to constitute 
a majority of the agency representatives. 

§1071.112 Term of office. 

The term of office of each member of 
the Agency shall be 1 year, or until a 
replacement is designated by the co¬ 
operative association or is otherwise ap¬ 
propriately elected. 

§ 1071.113 Selection of Agency mem¬ 
bers. 

The selection of Agency members shall 
be made pursuant to paragraphs (a), 

(b), and (c) of this section. Each person 
selected shall qualify by filing with the 
market administrator a written accept¬ 
ance promptly after being notified of 
such selection. 

(a) Each cooperative authorized one 
or more representatives to the Agency 
shall notify the market administrator of 
the name and address of each represent¬ 
ative who shall serve at the pleasure 
of the cooperative. 

(b) For purposes of this program, co¬ 
operative associations may elect to com¬ 
bine their participating memberships 
and, if the combined total of participat¬ 
ing producers of such cooperatives is 5 
percent or more of the total participating 
producers, such cooperatives shall be eli¬ 
gible to select a representative(s) to the 
Agency under the rules of § 1071.111 and 
paragraph (a) of this section. 

(c) Selection of agency members to 
represent participating nonmember pro¬ 
ducers and participating producer mem¬ 
bers of a cooperative association(s) hav¬ 
ing less than the required five (5) per¬ 
cent of the producers participating in the 
advertising and promotion program and 
who have not elected to combine mem¬ 
berships as provided in paragraph (b) of 
this section, shall be supervised by the 
market administrator in the following 
manner: 

(1) Promptly after the effective date 
of this amending order and annually 
thereafter the market administrator 
shall give notice to participating pro¬ 
ducer members of such cooperatives and 
participating nomnember producers of 
their opportunity to nominate one or 
more agency representatives as the case 
may be, and also shall specify the num¬ 
ber of representatives to be selected. 

(2) Following the closing date for 
nominations, the market administrator 
shall announce the nominees who are 
eligible for agency membership and shall 


conduct a referendum among the indi¬ 
vidual producers eligible to vote. The 
election to membership shall be deter¬ 
mined on the basis of the nominee (or 
nominees) receiving the largest number 
of eligible votes. If an elected representa¬ 
tive subsequently discontinues producer 
status or is otherwise unable to complete 
liis term of office, the market administra¬ 
tor shall appoint as his replacement the 
participating producer who received the 
next highest number of eligible votes. 

§ 1071.114 Agency operating procedure. 

A majority of the Agency members 
shall constitute a quorum and any ac¬ 
tion of the Agency shall require a major¬ 
ity of concurring votes of those present 
and voting. 

§ 1071.115 Powers of the Agency. 

The Agency is empowered to: 

(a) Administer the terms and provi¬ 
sions within the scope of Agency au¬ 
thority pursuant to § 1071.110; 

(b) Make rules and regulations to ef¬ 
fectuate the purposes of Public Law 
91-670; 

(c) Recommend amendments to the 
Secretary; and 

(d) With approval of the Secretary, 
enter into contracts and agreements with 
persons or organizations as deemed 
necessary to carry out advertising and 
promotion programs and projects speci¬ 
fied in §§ 1071.110 and 1071.117. 

§ 1071.116 Duties of the Agency. 

The Agency shall perform all duties 
necessary to carry out the terms and pro¬ 
visions of this program including, but 
not limited to, the following: 

(a) Meet, organize, and select from 
among its members a chairman and such 
other officers and committees as may be 
necessary, and adopt and make public 
such rules as may be necessary for the 
conduct of its business; 

(b) Develop programs and projects 
pursuant to §§ 1071.110 and 1071.117; 

(c) Keep minutes, books, and records 
and submit books and records for exami¬ 
nation by the Secretary and furnish any 
information and reports requested by 
the Secretary; 

(d) Prepare and submit to the Secre¬ 
tary for approval prior to each quarterly 
period a budget showing the projected 
amounts to be collected during the 
quarter and how* such funds are to be dis¬ 
bursed by the Agency; 

(e) When desirable, establish an ad¬ 
visory committee(s) of persons other 
than Agency members; 

<f) Employ and fix the compensation 
of any person deemed to be necessary to 
its exercise of pow r ers and performance 
of duties; 

(g) Establish the rate of reimburse¬ 
ment to the members of the Agency for 
expenses in attending meetings and pay 
the expenses of administering the 
Agency; and 

(h) Provide for the bonding of all per¬ 
sons handling Agency funds in an 
amount and with surety thereon satis¬ 
factory to the Secretary. 
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§1071.117 Advertising, Research, Edu¬ 
cation, and Promotion Program. 

The Agency shall develop and submit 
to the Secretary for approval all pro¬ 
grams or projects undertaken under the 
authority of this part. Such programs or 
projects may provide for: 

(a) The establishment, issuance, ef¬ 
fectuation, and administration of appro¬ 
priate programs or projects for the ad¬ 
vertising and promotion of milk and milk 
products on a nonbrand basis; 

(b) The utilization of the services of 
other organizations to carry out Agency 
programs and projects if the Agency 
finds that such activities will benefit pro¬ 
ducers under this part; and 

(c) The establishment, support, and 
conduct of research and development 
projects and studies that the Agency 
finds will benefit all producers under this 
part. 

§1071.118 Limitation of expenditures 
by the Agency. 

(a) Not more than 5 percent of the 
funds received by the Agency pursuant 
to § 1071.121(b)(1) shall be utilized for 
administrative expense of the Agency. 

(b) Agency funds shall not, in any 
manner, be used for political activity or 
for the purpose of influencing govern¬ 
mental policy or action, except in recom¬ 
mending to the Secretary amendments to 
the advertising and promotion program 
provisions of this part. 

(c) Agency funds may not be ex¬ 
pended to solicit producer participation. 

(d) Agency funds may be used only 
for programs and projects promoting the 
domestic marketing and consumption of 
milk and its products . 

§ 1071.119 Personal liability. 

No member of the Agency shall be held 
personally responsible, either individu¬ 
ally or jointly with others, in any way 
whatsoever to any person for errors in 
judgment, mistakes, or other acts, either 
of commission or omission, of such mem¬ 
ber in performance of his duties, except 
for acts of willful misconduct, gross neg¬ 
ligence, or those winch are criminal in 
nature. 

§ 1071.120 Procedure for requesting 

refunds. 

Any producer may apply for refund 
under the procedure set forth under par¬ 
agraphs (a) through (c) of this section. 

(a) Refund shall be accomplished only 
through application filed with the mar¬ 
ket administrator in the form prescribed 
by the market administrator and signed 
by the producer. Only that information 
necessary to identify the producer and 
the records relevant to the refund may be 
required of such producer. 

(b) Except as provided in paragraph 

(c) of this section, the request shall be 
submitted within the first 15 days of De¬ 
cember, March, June, or September for 
milk to be marketed during the ensuing 
calendar quarter beginning on the first 
day of January, April, July, and October, 
respectively. 

(c) A dairy farmer who first acquires 
producer status under this part after the 


15th day of December, March, June, or 
September, as the case may be, and prior 
to the start of the next refund notifica¬ 
tion period as specified in paragraph (b) 
of this section, may, upon application 
filed with the market administrator pur¬ 
suant to paragraph (a) of this section, 
be eligible for refund on all marketings 
against which an assessment is withheld 
during such period and including the 
remainder of the calendar quarter in¬ 
volved. This paragraph also shall be ap¬ 
plicable to all producers during the pe¬ 
riod following the effective date of this 
amending order to the beginning of the 
first full calendar quarter for which the 
opportunity exists for such producers to 
request refunds pursuant to paragraph 
(b) of this section. 

§ 1071.121 Duties of the market admin¬ 
istrator. 

Except as specified in § 1071.116, the 
market administrator, in addition to 
other duties specified by this part, shall 
perform all the duties necessary to ad¬ 
minister the terms and provisions of the 
advertising and promotion program in¬ 
cluding, but not limited to, the follow¬ 
ing: 

(a) Within 30 days after the effective 
date of this amending order, and annu¬ 
ally thereafter, conduct a referendum to 
determine representation on the Agency 
pursuant to $ 1071.113(c); 

(b) Set aside the amounts subtracted 
under $ 1071.71 (c-1) into an advertising 
and promotion fund, separately ac¬ 
counted for, from which shall be dis¬ 
bursed : 

(1) To the Agency each month, all 
such funds less any necessary amount 
held in reserve to cover refunds pursu¬ 
ant to subparagraphs (2) and (3) of this 
paragraph, and payments to cover ex¬ 
penses of the market administrator in¬ 
curred in the administration of the ad¬ 
vertising and promotion program (in¬ 
cluding audit). 

(2) Refund to producers the amounts 
of mandatory checkoff few advertising 
and promotion programs required under 
authority of State law applicable to such 
producers, but not in amounts that ex¬ 
ceed a rate of 5 cents per hundredweight 
on the volume of milk pooled by any such 
producer for which deductions were 
made pursuant to § 1071.71 (c-1). 

(3) After the end of each calendar 
quarter, make a refund to each producer 
who has made application for such re¬ 
fund pursuant to § 1071.120. Such refund 
shall be computed at the rate of 5 cents 
per hundredweight of such producer’s 
milk pooled for which deductions were 
made pursuant to § 1071.71 (c-1) for such 
calendar quarter, less the amount of any 
refund otherwise made to the producer 
pursuant to subparagraph (2) of this 
paragraph. 

(c) Promptly after the effective date 
of this amending order, and thereafter 
with respect to new producers, forward 
to each producer a copy of the provi¬ 
sions of the advertising and promotion 
program (§§ 1071.110 through 1071.122). 

(d) Make necessary audits to establish 
that all Agency funds are used only for 
authorized purposes. 


§ 1071.122 Liquidation. 

In the event that the provisions of this 
advertising and promotion program are 
terminated, any remaining uncommitted 
funds applicable thereto shall revert 
to the producer-settlement fund of 
§ 1071.92. 


PART 1073—MILK IN THE WICHITA 
MARKETING AREA 

1. Section 1073.60 is revised as fol¬ 
lows: 

§ 1073.60 Producer-handler. 

Sections 1073.40 through 1073.46, 
1073.50 through 1073.54, 1073.61, 1073.62. 
1073.70 through 1073.72, 1073.80 through 
1073.88. and 1073.110 through 1073.122 
shall not apply to a producer-handler. 

2. In § 1073.62, paragraph (b)(5) is 
revised as follows: 

§ 1073.62 ' Obligation of handler operat¬ 
ing a partially regulated distributing 
plant. 

• * 0 * » 

(b) * * • 

(5) From the value of such milk at 
the Class I price applicable at the loca¬ 
tion of the nonpool plant subtract its 
value at the uniform price applicable at 
such location plus 5 cents (not to be less 
than the Class III price) and add for the 
quantity of reconstituted skim milk spec¬ 
ified in subparagraph (3) of this para¬ 
graph its value computed at the Class 
I price applicable at the location of the 
nonpool plant less the value of such skim 
milk at the Class in price. 

3. In § 1073.71, as new paragraph (c-1 1 
is added as follows: 

§ 1073.71 Computation of uniform 

prices. 

» • • • • 

(c-l> Subtract an amount computed 
by multiplying the total hundredweight 
of producer milk included pursuant to 
paragraph (a) of this section by 5 cents; 

• • • * • 

4. In § 1073.84, paragraph (b)(2) is 
revised as follows: 

§ 1073.81 Payments to the producer- 
settlement fund. 

• • • • • 

(b) • * * 

(2) The value at the “weighted aver¬ 
age” price (s) applicable at the location 
of the plant (s) from which received plus 
5 cents (not to be less than the value at 
the Class in price) with respect to other 
source milk for which a value is com¬ 
puted pursuant to § 1073.70(g). 

5. Immediately following § 1073.88. a 
new centerhead and new §§ 1073.110 
through 1073.122 are added as follows: 

Advertising and Promotion Program 
§ 1073.110 Agency. 

“Agency” means an agency organized 
by producers and producers cooperative 
associations, in such form and with 
methods of operation specified in this 
part, which is authorized to expend 
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funds made available pursuant to 
§ 1073 . 121 (b) (1), on approval by the 
Secretary, for the purposes of establish¬ 
ing or providing for establishment of 
research and development projects, ad¬ 
vertising (excluding brand advertising), 
sales promotion, educational, and other 
programs, designed to improve or pro¬ 
mote the domestic marketing and con¬ 
sumption of milk and its products. Mem¬ 
bers of the Agency shall serve without 
compensation but shall be reimbursed 
for reasonable expenses incurred in the 
performance of duties as members of 
the Agency. 

§ 1073.11 1 Composition of Agency. 

Subject to the conditions of paragraph 

(a) of this section, each cooperative as¬ 
sociation or combination of cooperative 
associations, as provided for under 
§ 1073.113(b), is authorized one agency 
representative for each full 5 percent 
of the participating member producers 
(producers who have not requested re¬ 
funds for the most recent quarter) it 
represents. Cooperative associations with 
less than 5 percent of the total par¬ 
ticipating producers which have elected 
not to combine pursuant to § 1073.113(b), 
and participating producers who are not 
members of cooperatives, are authorized 
to select from such group, in total, one 
agency representative for each full 5 
percent that such producers constitute 
of the total participating producers. If 
such group of producers in total con¬ 
stitutes less than 5 percent, it shall 
nevertheless be authorized to select from 
such group in total one agency repre¬ 
sentative. For the purpose of the agency's 
initial organization, all persons defined 
as producers shall be considered as par¬ 
ticipating producers. 

(a) If any cooperative association or 
combination of cooperative associations, 
as provided for under § 1073.113(b), has 
a majority of the participating produc¬ 
ers, representation from such cooperative 
or group of cooperatives, as the case 
may be, shall be limited to the minimum 
number of representatives necessary to 
constitute a majority of the agency 
representatives. 

§ 1073.112 Term of oilier. 

The term of office of each member of 
the Agency shall be 1 year, or until a 
replacement is designated by the co¬ 
operative association or is otherwise ap¬ 
propriately elected. 

§ 1073.113 Selection of Agency mem¬ 
bers. 

The selection of Agency members shall 
be made pursuant to paragraphs (a), 

, - <c) of this section. Each person 

selected shall qualify by filing with the 
market administrator a written accept¬ 
ance promptly after being notified of 
such selection. 

(a) Each cooperative authorized one 
°k !? ore representatives to the Agency 
snail notify the market administrator of 
me name and address of each represent¬ 
ative who shall serve at the pleasure of 
me cooperative. 

(b) For purposes of this program, co¬ 
operative associations may elect to com¬ 


bine their participating memberships 
and, if the combined total of participat¬ 
ing producers of such cooperatives is 5 
percent or more of the total participating 
producers, such cooperatives shall be eli¬ 
gible to select a representative (s) to the 
Agency under the rules of § 1073.111 and 
paragraph (a) of this section. 

(c) Selection of Agency members to 
represent participating nonmember pro¬ 
ducers and participating producer mem¬ 
bers of a cooperative association (s) 
having less than the required five (5) 
percent of the producers participating 
in the advertising and promotion pro¬ 
gram and who have not elected to com¬ 
bine memberships as provided in para¬ 
graph (b) of this section, shall be 
supervised by the market administrator 
in the following mamier: 

(1) Promptly after the effective date 
of this amending order and annually 
thereafter the market administrator 
shall give notice to participating pro¬ 
ducer members of such cooperatives and 
participating nonmember producers of 
their opportunity to nominate one or 
more agency representatives as the case 
may be, and also shall specify the num¬ 
ber of representatives to be selected. 

(2) Following the closing date for 
nominations, the market administrator 
shall announce the nominees who are 
eligible for agency membership and shall 
conduct a referendum among the indi¬ 
vidual producers eligible to vote. The 
election to membership shall be deter¬ 
mined on the basis of the nominee (or 
nominees) receiving the largest number 
of eligible votes. If an elected representa¬ 
tive subsequently discontinues producer 
status or is otherwise unable to complete 
his term of office, the market administra¬ 
tor shall appoint as his replacement the 
participating producer who received the 
next highest number of eligible votes. 

§ 1073.114 Agency operating procedure. 

A majority of the Agency members 
shall constitute a quorum and any ac¬ 
tion of the Agency shall require a major¬ 
ity of concurring votes of those present 
and voting. 

§ 1073.113 Powers of the Agency. 

The Agency is empowered to: 

(a) Administer the terms and provi¬ 
sions within the scope of Agency au¬ 
thority pursuant to § 1073.110; 

(b) Make rules and regulations to 
effectuate the purposes of Public Law 
91-670: 

(c) Recommend amendments to the 
Secretary; and 

<d) With approval of the Secretary, 
enter into contracts and agreements with 
persons or organizations as deemed 
necessary to carry out advertising and 
promotion programs and projects speci¬ 
fied in §§ 1073.110 and 1073.117. 

§ 1073.116 Duties of the Agency. 

The Agency shall perform all duties 
necessary to carry out the terms and pro¬ 
visions of this program including, but 
not limited to, the following: 

(a) Meet, organize, and select from 
among its members a chairman and such 
other officers and committees as may be 


necessary, and adopt and make public 
such rules as may be necessary for the 
conduct of its business; 

(b) Develop programs and projects 
pursuant to §§ 1073.110 and 1073.117; 

(c) Keep minutes, books, and records 
and submit books and records for exami¬ 
nation by the Secretary and furnish any 
information and reports requested by 
the Secretary; 

(d) Prepare and submit to the Secre¬ 
tary for approval prior to each quarterly 
period a budget showing the projected 
amounts to be collected during the 
quarter and how such funds are to be 
disbursed by the Agency; 

(e) When desirable, establish an ad¬ 
visory committee(s) of persons other 
than Agency members: 

(f) Employ and fix the compensation 
of any person deemed to be necessary to 
its exercise of powers and performance 
of duties; 

(g) Establish the rate of reimburse¬ 
ment to the members of the Agency for 
expenses in attending meetings and pay 
the expenses of administering the 
Agency; and 

(h) Provide for the bonding of all per¬ 
sons handling Agency funds in an 
amount and with surety thereon satis¬ 
factory to the Secretary. 

§ 1073.117 Advertising, Research, Edu¬ 
cation, and Promotion Program. 

The Agency shall develop and submit 
to the Secretary for approval all pro¬ 
grams or projects undertaken under the 
authority of this part. Such programs or 
projects may provide for: 

(a) The establishment, issuance, effec¬ 
tuation, and administration of appropri¬ 
ate programs or projects for the adver¬ 
tising and promotion of milk and milk 
products on a nonbrand basis; 

(b) The utilization of the services of 
other organizations to carry out Agency 
programs and projects if the Agency finds 
that such activities will benefit producers 
under this part; and 

(c) The establishment, support, and 
conduct of research and development 
projects and studies that the Agency 
finds will benefit all producers under this 
part. 

§ 1073.118 Limitation of expenditures 
by the Agency. 

(a) Not more than 5 percent of the 
funds received by the Agency pursuant 
to 5 1073.121(b)(1) shall be utilized for 
administrative expense of the Agency. 

(b) Agency funds shall not, in any 
manner, be used for political activity or 
for the purpose of influencing govern¬ 
mental policy or action, except in recom¬ 
mending to the Secretary amendments to 
the advertising and promotion program 
provisions of this part. 

(c) Agency funds may not be ex¬ 
pended to solicit producer participation. 

(d) Agency funds may be used only 
for programs and projects promoting the 
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domestic marketing and consumption of 
milk and its products. 

§ 1073.119 Personal liability. 

No member of the Agency shall be held 
personally responsible, either individu¬ 
ally or jointly with others, in any way 
whatsoever to any person for errors in 
judgment, mistakes, or other acts, either 
of commission or omission, of such mem¬ 
ber in performance of his duties, except 
for acts of willful misconduct, gross neg¬ 
ligence, or those which are criminal in 
nature. 

§ 1073.120 Procedure for requesting 
refunds. 

Any producer may apply for refund 
under the procedure set forth under par¬ 
agraphs (a) through (c) of this section. 

(a) Refund shall be accomplished only 
through application filed with the mar¬ 
ket administrator in the form prescribed 
by the market administrator and signed 
by the producer. Only that information 
necessary to identify the producer and 
the records relevant to the refund may be 
required of such producer. 

(b) Except as provided in paragraph 

(c) of this section, the request shall be 
submitted within the first 15 days of De¬ 
cember, March, June, or September for 
milk to be marketed during the ensuing 
calendar quarter beginning on the first 
day of January, April, July, and October, 
respectively. 

(c) A dairy farmer who first acquires 
producer status under this part after the 
15th day of December, March, June, or 
September, as the case may be, and prior 
to the start of the next refund notifica¬ 
tion period as specified in paragraph (b) 
of this section, may, upon application 
filed with the market administrator pur¬ 
suant to paragraph (a) of this section, 
be eligible for refund on all marketings 
against which an assessment is withheld 
during such period and including the 
remainder of the calendar quarter in¬ 
volved. This paragraph also shall be ap¬ 
plicable to all producers during the pe¬ 
riod following the effective date of this 
amending order to the beginning of the 
first full calendar quarter for which the 
opportunity exists for such producers to 
request refunds pursuant to paragraph 
(b) of this section. 

§ 1073.121 Duties of the market admin- 
istrator. 

Except as specified in § 1073.116, the 
market administrator, in addition to 
other duties specified by this part, shall 
perform all the duties necessary to 
administer the terms and provisions of 
the advertising and promotion program 
including, but not limited to, the 
following: 

(a) Within 30 days after the effective 
date of this amending order, and annu¬ 
ally thereafter, conduct a referendum to 
determine representation on the Agency 
pursuant to § 1073.113(c); 

(b) Set aside the amounts subtracted 
under § 1073.71 (c-1) into an advertising 
and promotion fund, separately ac¬ 


counted for, from which shall be 
disbursed: 

(1) To the Agency each month, all 
such funds less any necessary amount 
held in reserve to cover refunds pursu¬ 
ant to subparagraphs (2) and (3) of this 
paragraph, and payments to cover ex¬ 
penses of the market administrator 
incurred in the administration of the ad¬ 
vertising and promotion program (in¬ 
cluding audit). 

(2) Refund to producers the amounts 
of mandatory checkoff for advertising 
and promotion programs required under 
authority of State law applicable to such 
producers, but not in amounts that ex¬ 
ceed a rate of 5 cents per hundredweight 
on the volume of milk pooled by any such 
producer for which deductions were 
made pursuant to § 1073.71 (c-1). 

(3) After the end of each calendar 
quarter, make a refund to each producer 
w T ho has made application for such re¬ 
fund pursuant to § 1073.120. Such refund 
shall be computed at the rate of 5 cents 
per hundredweight of such producer's 
milk pooled for which deductions w r ere 
made pursuant to § 1073.71 (c-1) for such 
calendar quarter, less the amount of any 
refund otherwise made to the producer 
pursuant to subparagraph (2) of this 
paragraph. 

(c) Promptly after the effective date 
of this amending order, and thereafter 
with respect to new producers, forward 
to each producer a copy of the provi¬ 
sions of the advertising and promotion 
program (§§ 1073.110 through 1073.122). 

(d) Make necessary audits to estab¬ 
lish that all Agency funds are used only 
for authorized purposes. 

§ 1073.122 Liquidation. 

In the event that the provisions of this 
advertising and promotion program are 
terminated, any remaining uncommitted 
funds applicable thereto shall revert 
to the producer-settlement fund of 
§ 1073.83. 

PART 1097—MILK IN THE MEMPHIS, 
TENN. MARKETING AREA 

1. Section 1097.60 is revised as follows: 
§ 1097.60 Producer-handler. 

Sections 1097.40 through 1097.46, 
1097.50 through 1097.53, 1097.70 

through 1097.72,1097.80 through 1097.83, 
1097.90 through 1097.97, and 1097.110 
through 1097.122 shall not apply to a 
producer-handler. 

2. In § 1097.71, a new paragraph (d-1) 
is added as follows: 

§ 1097.71 Computation of uniform 
prices for handlers. 

• • # • • 

-(d-1) Subtract an amount computed 
by multiplying the total hundredweight 
of producer milk in each class by 5 cents; 
and 

• • • • • 

3. In § 1097.72, paragraphs (a) and 
(b) are revised as follows: 


§ 1097.72 Computation of the uniform 
prices for base and excess milk for 
handlers. 

* • • • « 

(a) Following the computations and 
adjustments provided for in § 1097.71 
(a), (b), (c), (d), and (d-1); 

(b) Compute the value of excess milk 
received by such handler as producer 
milk and bulk milk from a cooperative 
association in its capacity as a handler 
pursuant to § 1097.10(c), by multiplying 
the quantity of such milk not in excess 
of the total quantity of Class II milk for 
such handler pursuant to § 1097.70(a) by 
the Class II price less 5 cents; multiply 
the remaining excess milk by the Class I 
price less 5 cents, and add together the 
resulting amounts; 


4. Immediately following § 1097.97, a 
new centerhead anti new §§ 1097.110 
through 1097.122 are added as follows: 

Advertising and Promotion Program 
§ 1097.110 Agency. 

“Agency” means an agepey organized 
by producers and producers* cooperative 
associations, in such form and with 
methods of operation specified in this 
part, which is authorized to expend funds 
made available pursuant to § 1097.12Kb) 
(1), on approval by the Secretary, for the 
purposes of establishing or providing for 
establishment of research and develop¬ 
ment projects, advertising (excluding 
brand advertising), sales promotion, ed¬ 
ucational, and other programs, designed 
to improve or promote the domestic mar¬ 
keting and consumption of milk and its 
products. Members of the Agency shall 
serve without compensation but shall be 
reimbursed for reasonable expenses in¬ 
curred in the performance of duties as 
members of the Agency. 

§ 1097.111 Composition of Agency. 

Subject to the conditions of paragraph 
(a) of this section, each cooperative as¬ 
sociation or combination of cooperative 
associations, as provided for under 
1097.113(b), is authorized one agency 
representative for each full 5 percent of 
the participating member producers 
(producers who have not requested re¬ 
funds for the most recent quarter) it 
represents. Cooperative associations with 
less than 5 percent of the total partici¬ 
pating producers which have elected not 
to combine pursuant to § 1097.113<b), 
and participating producers who are not 
members of cooperatives, are authorized 
to select from such group, in total, one 
agency representative for each full 5 
percent that such producers constitute 
of the total participating producers. If 
such group of producers in total consti¬ 
tutes less than 5 percent, it shall never¬ 
theless be authorized to select from such 
group in total one agency representative. 
For the purpose of the agency’s initial 
organization, all persons defined as pro¬ 
ducers shall be considered as partici¬ 
pating producers. 

(a) If any cooperative association or 
combination of cooperative associations, 
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as provided for under § 1097.113(b), has 
a majority of the participating produc¬ 
ers, representation from such coopera¬ 
tive or group of cooperatives, as the case 
may be, shall be limited to the minimum 
number of representatives necessary to 
constitute a majority of the agency rep¬ 
resentatives. 

§ 1097.112 Term of office. 

The term of office of each member of 
the Agency shall be 1 year, or until a 
replacement is designated by the co¬ 
operative association or is otherwise ap¬ 
propriately elected. 

§ 1097.113 Selection of Agency mem¬ 
bers. 

The selection of Agency members shall 
be made pursuant to paragraphs (a), 

(b), and (c) of this section. Each person 
selected shall qualify by filing with the 
market administrator a written accept¬ 
ance promptly after being notified of 
such selection. 

(a) Each cooperative authorized one 
or more representatives to the Agency 
shall notify the market administrator of 
the name and address of each represent¬ 
ative who shall serve at the pleasure of 
the cooperative. 

(b) For purposes of this program, co¬ 
operative associations may elect to com¬ 
bine their participating memberships 
and, if the combined total of participat¬ 
ing producers of such cooperatives is 5 
percent or more of the total participating 
producers, such cooperatives shall be eli¬ 
gible to select a representative (s) to the 
Agency under the rules of § 1097.111 and 
paragraph (a) of this section. 

(c) Selection of agency members to 
represent participating nonmember pro¬ 
ducers and participating producer mem¬ 
bers of a cooperative association (s) hav¬ 
ing less than the required five (5) per¬ 
cent of the producers participating in the 
advertising and promotion program and 
who have not elected to combine mem¬ 
berships as provided in paragraph (b) of 
this section, shall be supervised by the 
market administrator in the following 
manner: 

(1) Promptly after the effective date 
of this amending order and annually 
thereafter the market administrator 
shall give notice to participating pro¬ 
ducer members of such cooperatives and 
participating nonmember producers of 
their opportunity to nominate one or 
more agency representatives as the case 
may be, and also shall specify the num¬ 
ber of representatives to be selected. 

(2) Following the closing date for 
nominations, the market administrator 
shall announce the nominees who are 
eligible for agency membership and shall 
conduct a referendum among the indi¬ 
vidual producers eligible to vote. The 
election to membership shall be deter¬ 
mined on the basis of the nominee (or 
nominees) receiving the largest number 
of eligible votes. If an elected representa¬ 
tive subsequently discontinues producer 
status or is otherwise unable to complete 
his term of office, the market administra¬ 
tor shall appoint as his replacement the 
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participating producer who received the 
next highest number of eligible votes. 

§ 1097.114- Agency operating procedure. 

A majority of the Agency members 
shall constitute a quorum and any ac¬ 
tion of the Agency shall require a major¬ 
ity of concurring votes of those present 
and voting. 

§ 1097.115 Powers of the Agency. 

The Agency is empow r ered to: 

(a) Administer the terms and provi¬ 
sions within the scope of Agency au¬ 
thority pursuant to § 1097.110; 

(b) Make rules and regulations to ef¬ 
fectuate the purposes of Public Law 
91-670; 

(c) Recommend amendments to the 
Secretary; and 

(d) With approval of the Secretary, 
enter into contracts and agreements with 
persons or organizations as deemed 
necessary to carry out advertising and 
promotion programs and projects speci¬ 
fied in §§ 1097.110 and 1097.117. 

§ 1097.116 Duties of llie Agency. 

The Agency shall perform all duties 
necessary to carry out the terms and pro¬ 
visions of this program including, but 
not limited to, the following: 

(a) Meet, organize, and select from 
among its members a chairman and such 
other officers and committees as may be 
necessary, and adopt and make public 
such rules as may be necessary for the 
conduct of its business; 

(b) Develop programs and projects 
pursuant to §§ 1097.110 and 1097.117; 

(c) Keep minutes, books, and records 
and submit books and records for exami¬ 
nation by the Secretary and furnish any 
information and reports requested by 
the Secretary; 

(d) Prepare and submit to the Secre¬ 
tary for approval prior to each quarterly 
period a budget showing the projected 
amounts to be collected during the 
quarter and how such funds are to be dis¬ 
bursed by the Agency; 

(e) When desirable, establish an ad¬ 
visory committee(s) of persons other 
than Agency members; 

(f) Employ and fix the compensation 
of any person deemed to be necessary to 
its exercise of powers and performance 
of duties; 

(g) Establish the rate of reimburse¬ 
ment to the members of the Agency for 
expenses in attending meetings and pay 
the expenses of administering the 
Agency; and 

(h) Provide for the bonding of all per¬ 
sons handling Agency funds in an 
amount and with surety thereon satis¬ 
factory to the Secretary. 

§ 1097.117 Advertising, Research, Edu¬ 
cation, and Promotion Program. 

The Agency shall develop and submit 
to the Secretary for approval all pro¬ 
grams or projects undertaken under the 
authority of this part. Such programs or 
projects may provide for: 

(a) The establishment, issuance, ef¬ 
fectuation, and administration of appro¬ 
priate programs or projects for the ad- 
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vertlsing and promotion of milk and milk 
products on a nonbrand basis; 

cb) The utilization of the services of 
other organizations to carry out Agency 
programs and projects if the Agency 
finds that such activities will benefit pro¬ 
ducers under this part; and 

(c) The establishment, support, and 
conduct of research and development 
projects and studies that the Agency 
finds will benefit all producers under this 
part. 

§ 1097.118 Limitation of expenditure?* 
by the Agency. 

(a) Not more than 5 percent of the 
funds received by the Agency pursuant 
to § 1097.121(b)(1) shall be utilized for 
administrative expense of the Agency. 

(b) Agency funds shall not, in any 
manner, be used for political activity or 
for the purpose of influencing govern¬ 
mental policy or action, except in recom¬ 
mending to the Secretary amendments to 
the advertising and promotion program 
provisions of this part. 

(c) Agency funds may not be ex¬ 
pended to solicit producer participation. 

(d) Agency funds may be used only 
for programs and projects promoting the 
domestic marketing and consumption of 
milk and its products. 

§ 1097.119 Personal liability. 

No member of the Agency shall be held 
personally responsible, either individu¬ 
ally or jointly with others, in any way 
whatsoever to any person for errors in 
judgment, mistakes, or other acts, either 
of commission or omission, of such mem¬ 
ber in performance of his duties, except 
for acts of willful misconduct, gross neg¬ 
ligence, or those which are criminal in 
nature. 

§ 1097.120 Procedure for requesting 
refunds. 

Any producer may apply for refund 
under the procedure set forth under par¬ 
agraphs (a) through (c) of this section. 

(a) Refund shall be accomplished only 
through application filed with the mar¬ 
ket administrator in the form prescribed 
by the market administrator and signed 
by the producer. Only that information 
necessary to identify the producer and 
the records relevant to the refund may 
be required of such producer. 

(b) Except as provided in paragraph 

(c) of this section, the request shall be 
submitted within the first 15 days of De¬ 
cember, March, June, or September for 
milk to be marketed during the ensuing 
calendar quarter beginning on the first 
day of January, April, July, and October, 
respectively. 

(c) A dairy farmer who first acquires 
producer status under this part after the 
15th day of December, March, June, or 
September, as the case may be, and prior 
to the start of the next refund notifica¬ 
tion period as specified in paragraph (b) 
of this section, may, upon application 
filed with the market administrator pur¬ 
suant to paragraph (a) of this section, 
be eligible for refund on all marketings 
against which an assessment is withheld 
during such period and including the 
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remainder of the calendar quarter in¬ 
volved. This paragraph also shall be ap¬ 
plicable to all producers during the pe¬ 
riod following the effective date of this 
amending order to the beginning of the 
first full calendar quarter for which the 
opportunity exists for such producers to 
request refunds pursuant to paragraph 

(b) of this section. 

§ 1097.121 Duties of the market admin* 
istrator. 

Except as specified in § 1097.116, the 
market administrator, in addition to 
other duties specified by this part, shall 
perform all the duties necessary to ad¬ 
minister the terms and provisions of the 
advertising and promotion program in¬ 
cluding, but not limited to, the follow¬ 
ing: 

(a) Within 30 days after the effective 
date of this amending order, and annu¬ 
ally thereafter, conduct a referendum to 
determine representation on the Agency 
pursuant to § 1097.113(c); 

(b) Set aside the amounts subtracted 
under § 1097.71 (d-1) into an advertising 
and promotion fund, separately ac¬ 
counted for, from which shall be dis¬ 
bursed : 

(1) To the Agency each month, all 
such funds less any necessary amount 
held in reserve to cover refunds pursu¬ 
ant to subparagraphs (2) and (3) of this 
paragraph, and payments to cover ex¬ 
penses of the market administrator in¬ 
curred in the administration of the ad¬ 
vertising and promotion program (in¬ 
cluding audit). 

(2) Refund to producers the amounts 
of mandatory checkoff for advertising 
and promotion programs required under 
authority of State law applicable to such 
producers, but not in amounts that ex¬ 
ceed a rate of 5 cents per hundredweight 
on the volume of milk pooled by any such 
producer for which deductions were 
made pursuant to § 1097.71 (d-1). 

(3) After the end of each calendar 
quarter, make a refund to each producer 
who has made application for such re¬ 
fund pursuant to § 1097.120. Such refund 
shall be computed at the rate of 5 cents 
per hundredweight of such producer’s 
milk pooled for which deductions were 
made pursuant to § 1097.71 (d-1) for such 
calendar quarter, less the amount of any 
refund otherwise made to the producer 
pursuant to subparagraph (2) of this 
paragraph. 

(c) Promptly after the effective date 
of this amending order, and thereafter 
with respect to new products, forw r ard 
to each producer a copy of the provi¬ 
sions of the advertising and promotion 
program (§§ 1097.110 through 1097.122). 

(d) Make necessary audits to estab¬ 
lish that all Agency funds are used only 
for authorized purposes. 

§ 1097.122 Liquidation. 

In the event that the provisions of this 
advertising and promotion program are 
terminated, any remaining uncommitted 
funds applicable thereto shall be dis¬ 
tributed in an equitable manner to pro¬ 
ducers by the market administrator. 
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PART 1102—MILK IN THE FORT 

SMITH, ARK., MARKETING AREA 

1. Section 1102.60 is revised as follows: 
§ 1102.60 Producer-handler. 

Sections 1102.40 through 1102.46,1102.- 
50 through 1102.54, 1102.70 through 
1102.72, 1102.80 through 1102.86, 1102.90 
through 1102.93, and 1102.110 through 
1102.122 shall not apply to a producer- 
handler. 

2. In § 1102.71, at the end of paragraph 

(c) the word “and” is deleted, and a new 
paragraph (c-t) is added as follows: 

§ 1102.71 Computation of uniform 
prices for handlers. 

* * * * • 

(c-1) Subtract an amount computed 
by multiplying the total hundredweight 
of producer milk in each class by 5 cents; 
and 

3. In § 1102.72, paragraphs (a) and (b) 
are revised as follows: 

§ 1102.72 Computation of the uniform 
prices for base and excess milk for 
each handler. 

• • * * • 

(a) Following the computations and 
adjustments provided for in § 1102.71 (a), 
(b), (c), and (c-1) ; 

(b) Compute the value of excess milk 
received by such handler from producers, 
by multiplying the quantity of such milk 
not in excess of the total Class n milk 
included in this computation by the Class 
II price less 5 cents; multiply the remain¬ 
ing excess milk by the Class I price less 
5 cents and add together the resulting 
amounts; 

• • • * * 

4. Add a new § 1102.87 as follows: 

§ 1102.87 Payment of advertising and 
promotion funds. 

On or before the 15th day after the end 
of each month during w T hich producer 
milk was received, each handler shall 
turn over to the market administrator 
the advertising and promotion funds 
deducted pursuant to § 1102.71 (c-1). 

5. Immediately following § 1102.93, a 
new centerhead and new §§ 1102.110 
through 1102.122 are added as follows: 

Advertising and Promotion Program 

§ 1102.110 Agency. 

“Agency” means an agency organized 
by producers and producers cooperative 
associations, in such form and with 
methods of operation specified in this 
part, which is authorized to expend funds 
made available pursuant to § 1102.121(b) 
(1), on approval by the Secretary, for the 
purposes of establishing or providing for 
establishment of research and develop¬ 
ment projects, advertising (excluding 
brand advertising). sales promotion, edu¬ 
cational, and other programs, designed 
to improve or promote the domestic mar¬ 
keting and consumption of milk and its 
products. Members of the Agency shall 
serve without compensation but shall be 


reimbursed for reasonable expenses in¬ 
curred in the performance of duties as 
members of the Agency. 

§ 1102.111 Composition of Agency. 

Subject to the conditions of paragraph 

(a) of tills section, each cooperative as¬ 
sociation or combination of cooperative 
associations, as provided for under 
§ 1102.113<b), is authorized one agency 
representative for each full 5 percent of 
the participating member producers 
(producers wfio have not requested re¬ 
funds for the most recent quarter) it 
represents. Cooperative associations with 
less than 5 percent of the total partici¬ 
pating producers which have elected not 
to combine pursuant to § 1102.113(b), 
and participating producers who are not 
members of cooperatives, are authorized 
to select from such group, in total, one 
agency representative for each full 5 
percent that such producers constitute 
of the total participating producers. If 
such group of producers in total con¬ 
stitutes less than 5 percent, it shall 
nevertheless be authorized to select from 
such group in total one agency repre¬ 
sentative. For the purpose of the agency’s 
initial organization, all persons defined 
as producers shall be considered as par¬ 
ticipating producers. 

(a) If any cooperative association or 
combination of cooperative associations, 
as provided for under § 1102.113(b), has 
a majority of the participating producers, 
representation from such cooperative or 
group of cooperatives, as the case 
may be. shall be limited to the minimum 
number of representatives necessary to 
constitute a majority of the agency 
representatives. 

§ 1102.112 Term of office. 

The term of office of each member of 
the Agency shall be 1 year, or until a 
replacement is designated by the co¬ 
operative association or is otherwise ap¬ 
propriately elected. 

§1102.113 Selection of Agency mem¬ 
ber*. 

The selection of Agency members shall 
be made pursuant to paragraphs (a), 

(b) , and (c) of this section. Each person 
selected shall qualify by filing with the 
market administrator a written accept¬ 
ance promptly after being notified of 
such selection. 

(a) Each cooperative authorized one 
or more representatives to the Agency 
shall notify the market administrator of 
the name and address of each represent¬ 
ative who shall serve at the pleasure of 
the cooperative. 

(b) For purposes of this program, co¬ 
operative associations may elect to com¬ 
bine their participating memberships 
and, if the combined total of participat¬ 
ing producer^ of such cooperatives is 5 
percent or more of the total participating 
producers, such cooperatives shall be eli¬ 
gible to select a representative (s) to the 
Agency under the rules of § 1102.111 and 
paragraph (a) of this section. 
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(c) Selection of agency members to 
represent participating nonmember pro¬ 
ducers and participating producer mem¬ 
bers of a cooperative association (s) hav¬ 
ing less than the required five (5) per¬ 
cent of the producers participating in the 
advertising and promotion program and 
who have not elected to combine mem¬ 
berships as provided in paragraph (b) of 
this section, shall be supervised by the 
market administrator in the following 
manner: 

(1) Promptly after the effective date 
of this amending order and annually 
thereafter the market administrator 
shall give notice to participating pro¬ 
ducer members of such cooperatives and 
participating nonmember producers of 
their opportunity to nominate one or 
more agency representatives as the case 
may be, and also shall specify the num¬ 
ber of representatives to be selected. 

<2> Following the closing date for 
nominations, the market administrator 
shall announce the nominees who are 
eligible for agency membership and shall 
conduct a referendum among the indi¬ 
vidual producers eligible to vote. The 
election to membership shall be deter¬ 
mined on the basis of the nominee (or 
nominees) receiving the largest number 
of eligible votes. If an elected representa¬ 
tive subsequently discontinues producer 
status or is otherwise unable to complete 
his term of office, the market administra¬ 
tor shall appoint as his replacement the 
participating producer who received the 
next highest number of eligible votes. 

§ 1102.114 Agency operating procedure. 

A majority of the Agency members 
shall constitute a quorum and any ac¬ 
tion of the Agency shall require a major¬ 
ity of concurring votes of those present 

and voting. 

§ 1102.1 15 Powers of the Agency. 

The Agency is empowered to: 

(a) Administer the terms and provi¬ 
sions within the scope of Agency au¬ 
thority pursuant to § 1102.110; 

<b) Make rules and regulations to ef¬ 
fectuate the purposes of Public Law 
91-670; 

(c) Recommend amendments to the 

Secretary; and 

(d) With approval of the Secretary, 
enter into contracts and agreements with 
persons or organizations as deemed 
necessary to carry out advertising and 
promotion programs and projects speci¬ 
fied in §§ 1102.110 and 1102.117. 

§ 1102.116 Duties of the Agency. 

The Agency shall perform all duties 
necessary to carry out the terms and pro¬ 
visions of this program including, but 
not limited to, the following: 

(a) Meet, organize, and select from 
among its members a chairman and such 
other officers and committees as may be 
necessary, and adopt and make public 
such rules as may be necessary for the 
conduct of its business; 

tb) Develop programs and projects 
Pursuant to §§ 1102.110 and 1102.117; 

( c) Keep minutes, books, and records 
and submit books and records for exami¬ 
nation by the Secretary and furnish any 
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information and reports requested by 
the Secretary; 

(d) Prepare and submit to the Secre¬ 
tary for approval prior to each quarterly 
period a budget showing the projected 
amounts to be collected during the 
quarter and how such funds are to be dis¬ 
bursed by the Agency; 

(e) When desirable, establish an ad¬ 
visory committee(s) of persons other 
than Agency members; 

(f) Employ and fix the compensation 
of any person deemed to be necessary to 
its exercise of powers and performance 
of duties; 

(g) Establish the rate of reimburse¬ 
ment to the members of the Agency for 
expenses in attending meetings and pay 
the expenses of administering the 
Agency; and 

(hi Provide for the bonding of all per¬ 
sons handling Agency funds in an 
amount and with surety thereon satis¬ 
factory to the Secretary. 

§ 1102.117 Advertising, Research, Edu¬ 
cation, and Promotion Program. 

The Agency shall develop and submit 
to the Secretary for approval all pro¬ 
grams or projects undertaken under the 
authority of this part. Such programs or 
projects may provide for: 

(a) The establishment, issuance, ef¬ 
fectuation, and administration of appro¬ 
priate programs or projects for the ad¬ 
vertising and promotion of milk and milk 
products on a nonbrand basis; 

<b) The utilization of the services of 
other organizations to carry out Agency 
programs and projects if the Agency 
finds that such activities will benefit 
producers under this part; and 

(c) The establishment, support, and 
conduct of research and development 
projects and studies that the Agency 
finds will benefit all producers under this 
part. 

§ 1102.118 Limitation of expenditures 
by the Ageney. 

(a) Not more than 5 percent of the 
funds received by the Agency pursuant 
to § 1102.121(b)(1) shall be utilized for 
administrative expense of the Agency. 

(b) Agency funds shall not, in any 
manner, be used for political activity or 
for the purpose of influencing govern¬ 
mental policy or action, except in recom¬ 
mending to the Secretary amendments 
to the advertising and promotion pro¬ 
gram provisions of this part. 

(c) Agency funds may not be ex¬ 
pended to solicit producer participation. 

(d) Agency funds may be used only 
for programs and projects promoting 
the domestic marketing and consump¬ 
tion of milk and its products. 

§ 1102.119 Personal liability. 

No member of the Agency shall be held 
personally responsible, either individu¬ 
ally or jointly with others, in any way 
whatsoever to any person for errors in 
judgment, mistakes, or other acts, either 
of commission or omission, of such mem¬ 
ber in performance of his duties, except 
for acts of willful misconduct, gross neg¬ 
ligence, or those which are criminal in 
nature. 
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§ 1102.120 Procedure for requesting 
refunds. 

Any producer may apply for refund 
under the procedure set forth under par¬ 
agraphs (a) through (c) of this section. 

(a) Refund shall be accomplished only 
through application filed with the mar¬ 
ket administrator in the form prescribed 
by the market administrator and signed 
by the producer. Only that information 
necessary to identify the producer and 
the records relevant to the refund may be 
required of such producer. 

(b) Except as provided in paragraph 

(c) of this section, the request shall be 
submitted within the first 15 days of De¬ 
cember, March, June, or September for 
milk to be marketed during the ensuing 
calendar quarter beginning on the first 
day of January, April, July, and October, 
respectively. 

(c) A dairy farmer who first acquires 
producer status under this part after the 
15th day of December, March, June, or 
September, as the case may be, and prior 
to the start of the next refund notifica¬ 
tion period as specified in paragraph (b) 
of this section, may, upon application 
filed with the market administrator pur¬ 
suant to paragraph (a) of this section, 
be eligible for refund on all marketings 
against which an assesment is withheld 
during such period and including the 
remainder of the calendar quarter in¬ 
volved. This paragraph also shall be ap¬ 
plicable to all producers during the pe¬ 
riod following the effective date of this 
amending order to the beginning of the 
first full calendar quarter for which the 
opportunity exists for such producers to 
request refunds pursuant to paragraph 
(b) of this section. 

§ 1102.121 Duties of the market admin¬ 
istrator. 

Except as specified in § 1102.116, the 
market administrator, in addition to 
other duties specified by this part, shall 
perform all the duties necessary to ad¬ 
minister the terms and provisions of 
the advertising and promotion program 
including, but not limited to, the 
following: 

(a) Within 30 days after the effective 
date of this amending order, and annu¬ 
ally thereafter, conduct a referendum to 
determine representation on the Agency 
pursuant to § 1102.113(c); 

(b) Set aside the amounts subtracted 
under § 1102.71 <c-l) and received pur¬ 
suant to § 1102.87 into an advertising and 
promotion fund, separately accounted 
for, from which shall be disbursed: 

(1) To the Agency each month, all 
such funds less any necessary amount 
held in reserve to cover refunds pursu¬ 
ant to subparagraphs (2) and (3) of this 
paragraph, and payments to cover ex¬ 
penses of the market administrator 
incurred in the administration of the 
advertising and promotion program (in¬ 
cluding audit). 

(2) Refund to producers the amounts 
of mandatory checkoff for advertising 
and promotion programs required under 
authority of State law applicable to such 
producers, but not in amounts that ex¬ 
ceed a rate of 5 cents per hundredweight 
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on the volume of milk pooled by any such 
producer for which deductions were 
made pursuant to § 1102.71(c-l). 

(3) After the end of each calendar 
quarter, make a refund to each producer 
who has made application for such re¬ 
fund pursuant to § 1102.120. Such refund 
shall be computed at the rate of 5 cents 
per hundredweight of such producer’s 
milk pooled for which deductions were 
made pursuant to § 1102.71 (c-1) for such 
calendar quarter, less the amount of any 
refund otherwise made to the producer 
pursuant to subparagraph (2) of this 
paragraph. 

(c) Promptly after the effective date 
of this amending order, and thereafter 
with respect to new producers, forward 
to each producer a copy of the provi¬ 
sions of the advertising and promotion 
program <§§ 1102.110 through 1102.122). 

fd) Make necessary audits to estab¬ 
lish that all Agency funds are used only 
for authorized purposes. 

§ 1102.122 Liquidation. 

In the event that the provisions of this 
advertising and promotion program are 
terminated, any remaining uncommitted 
funds applicable thereto shall be dis¬ 
tributed in an equitable manner to pro¬ 
ducers by the market administrator. 


part 1104—MILK IN THE RED RIVER 
VALLEY MARKETING AREA 

1. Section 1104.60 is revised as follows: 
§ 1104.60 Producer-handler. 

Sections 1104.40 through 1104.46,1104.- 
50 through 1104.54. 1104.70 through 
1104.74, 1104.80 through 1104.86, and 
1104.110 through 1104.122 shall not apply 
to a producer-handler. 

2. In § 1104.62, paragraph (b)(5) is 
revised as follows: 

§ 1104.62 Obligation of handler operat- 
ing a partially regulated distributing 
plant. 

• *'••• 

(b) • • • 

(5) From the value of such milk at the 
Class I price applicable at the location 
of the nonpool plant subtract its value at 
the weighted average price applicable at 
such location plus 5 cents (not to be less 
than the Class n price applicable to milk 
used in the manufacture of American 
cheese, butter, and nonfat dry milk) and 
add for the quantity of reconstituted 
skim milk specified in subparagraph (3) 
of this paragraph its value computed at 
the Class I price applicable at the loca¬ 
tion of the nonpool plant less the value 
of such skim milk at such Class II price. 

3. In § 1104.71, a new paragraph (c-1) 
is added as follows: 

§1104.71 Compulation of uniform 
prices* 

(c-1) Subtract an amount computed by 
multiplying the total hundredweight of 
producer milk included pursuant to para¬ 
graph (a) of this section by 5 cents; 

* ♦ • • ♦ 

4. In § 1104.82, paragraph (b)(2) is 
revised as follows: 
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§ 1101.82 Payments to the produeer- 
seltlenient fund. 


«>)••• 

( 2 ) The value at the weighted average 
price(s) applicable at the location of the 
plant(s) from which received plus 5 cents 
(not to be less than the value at the Class 
II price applicable to milk used in the 
manufacture of butter, American cheese 
and nonfat dry milk) with respect to 
other source milk for which a value is 
computed pursuant to § 1104.70(e). 

5. Immediately following § 1104.86. a 
new centerhead and new §§ 1104.110 
through 1104.122 are added as follows: 

Advertising and Promotion Program 
§ 1104.110 Agency. 

“Agency” means an agency organized 
by producers and producers cooperative 
associations, in such form and with 
methods of operation specified in this 
part, which is authorized to expend funds 
made available pursuant to § 1104.121(b) 
(1), on approval by the Secretary, for the 
purposes of establishing or providing for 
establishment of research and develop¬ 
ment projects, advertising (excluding 
brand advertising), sales promotion, edu¬ 
cational. and other programs, designed 
to improve or promote the domestic mar¬ 
keting and consumption of milk and its 
products. Members of the Agency shall 
serve without compensation but shall be 
reimbursed for reasonable expenses in¬ 
curred in the performance of duties as 
members of the Agency. 

§ 1104.111 Composition of Agency. 

Subject to the conditions of paragraph 
(a) of this section, each cooperative as¬ 
sociation or combination of cooperative 
associations, as provided for under 
§ 1104.113(b), is authorized one agency 
representative for each full 5 percent of 
the participating member producers 
(producers who have not requested re¬ 
funds for the most recent quarter) it 
represents. Cooperative associations with 
less than 5 percent of the total partici¬ 
pating producers which have elected not 
to combine pursuant to § 1104.113(b), 
and participating producers who are not 
members of cooperatives, are authorized 
to select from such group, in total, one 
agency representative for each full 5 
percent that such producers constitute 
of the total participating producers. If 
such group of producers in total con¬ 
stitutes less than 5 percent, it shall nev¬ 
ertheless be authorized to select from 
such group in total one agency repre¬ 
sentative. For the purpose of the agency’s 
initial organization, all persons defined 
as producers shall be considered as par¬ 
ticipating producers. 

(a) If any cooperative association or 
combination of cooperative associations, 
as provided for under § 1104.113(b), has 
a majority of the participating produc¬ 
ers, representation from such coopera¬ 
tive or group of cooperatives, as the case 
may be, shall be limited to the minimum 
number of representatives necessary to 
constitute a majority of the agency 
representatives. 


§ 1104.112 Term of office. 

The term of office of each member of 
the Agency shall be 1 year, or until a 
replacement is designated by the co¬ 
operative association or is otherwise ap¬ 
propriately elected. 

§1104.113 Selection of Agency mem¬ 
bers* 

The selection of Agency members shall 
be made pursuant to paragraphs (a». 
(b), and (c) of this section. Each person 
selected shall qualify by filing with the 
market administrator a written accept¬ 
ance promptly after being notified of 
such selection. 

(a) Each cooperative authorized one 
or more representatives to the Agency 
shall notify the market administrator of 
the name and address of each represent¬ 
ative who shall serve at the pleasure 
of the cooperative. 

(b) For purposes of this program, co¬ 
operative associations may elect to com¬ 
bine their participating memberships 
and, if the combined total of participat¬ 
ing producers of such cooperatives is 5 
percent or more of the total participating 
producers, such cooperatives shall be eli¬ 
gible to select a representative(s) to the 
Agency under the rules of § 1104.111 and 
paragraph (a) of this section. 

(c) Selection of agency members to 
represent participating nonmember pro¬ 
ducers and participating producer 
members of a cooperative association (s) 
having less than the required five (5) 
percent of the producers participating in 
the advertising and promotion program 
and who have not elected to combine 
memberships as provided in paragraph 
(b) of this section, shall be supervised 
by the market administrator in the fol¬ 
lowing manner: 

(1) Promptly after the effective date 
of this amending order and annually 
thereafter the market administrator 
shall give notice to participating pro¬ 
ducer members of such cooperatives and 
participating nonmember producers of 
their opportunity to nominate one or 
more agency representatives as the case 
'may be, and also shall specify the num¬ 
ber of representatives to be selected. 

(2) Fallowing the closing date for 
nominations, the market administrator 
shall announce the nominees who are 
eligible for agency membership and shall 
conduct a referendum among the indi¬ 
vidual producers eligible to vote. The 
election to membership shall be deter¬ 
mined on the basis of the nominee (or 
nominees) receiving the largest number 
of eligible votes. If an elected representa¬ 
tive subsequently discontinues producer 
status or is otherwise unable to complete 
his term of office, the market administra¬ 
tor shall appoint as his replacement the 
participating producer who received the 
next highest number of eligible votes. 

§ 1104.114 Agency operating procedure. 

A majority of the Agency members 
shall constitute a quorum and any ac¬ 
tion of the Agency shall require a major¬ 
ity of concurring votes of those present 
and voting. 
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§ 1104.113 Powers of the Agency. 

The Agency is empowered to: 

(a) Administer the terms and provi¬ 
sions within the scope of Agency au¬ 
thority pursuant to § 1104.110; 

(b) Make rules and regulations to ef¬ 
fectuate the purposes of Public Law 
91-670; 

(c) Recommend amendments to the 
Secretary; and 

(d) With approval of the Secretary, 
enter into contracts and agreements with 
persons or organizations as deemed 
necessary to carry out advertising and 
promotion programs and projects speci¬ 
fied in §§ 1104.110 and 1104.117. 

§ 1104.116 Duties of the Agency. 

The Agency shall perform all duties 
necessary to carry out the terms and pro¬ 
visions of this program including, but 
not limited to, the following: 

(a) Meet, organize, and select from 
among its members a chairman and such 
other officers and committees as may be 
necessary, and adopt and make public 
such rules as may be necessary for the 
conduct of its business; 

Co) Develop programs and projects 
pursuant to §§ 1104.110 and 1104.117; 

(c) Keep minutes, books, and records 
and submit books and records for exami¬ 
nation by the Secretary and furnish any 
information and reports requested by 
the Secretary; 

(d) Prepare and submit to the Secre¬ 
tary for approval prior to each quarterly 
period a budget showing the projected 
amounts to be collected during the 
quarter and how such funds are to be dis¬ 
bursed by the Agency; 

(e) When desirable, establish an ad¬ 
visory committee (s) of persons other 
than Agency members; 

(f) Employ and fix the compensation 
of any person deemed to be necessary to 
its exercise of powers and performance 
of duties; 

(g) Establish the rate of reimburse¬ 
ment to the members of the Agency for 
expenses in attending meetings, and pay 
the expenses of administering the Agen¬ 
cy; and 

(h) Provide for the bonding of all per¬ 
sons handling Agency funds in an 
amount and with surety thereon satis¬ 
factory to the Secretary. 

§1104.117 Advertising, Research, Edu¬ 
cation, and Promotion Program. 

The Agency shall develop and submit 
to the Secretary for approval all pro¬ 
grams or projects undertaken under the 
authority of this part. Such programs or 
projects may provide for: 

<a) The establishment, issuance, ef¬ 
fectuation, and administration of appro¬ 
priate programs or projects for the 
advertising and promotion of milk and 
milk products on a nonbrand basis; 

fb) The utilization of the services of 
other organizations to carry out Agency 
Programs and projects if the Agency 
finds that such activities will benefit pro¬ 
ducers under this part; and 

<c) The establishment, support, and 
conduct of research and development 
Projects and studies that the Agency 
finds will benefit all producers under this 
part. 


§1104.118 Limitation of expenditures 
by the Agency. 

(a) Not more than 5 percent of the 
funds received by the Agency pursuant 
to § 1104.121(b)(1) shall be utilized for 
administrative expense of the Agency. 

(b) Agency funds shall not, in any 
manner, be used for political activity or 
for the purpose of influencing govern¬ 
mental policy or action, except in recom¬ 
mending to the Secretary amendments to 
the advertising and promotion program 
provisions of this part. 

(c) Agency funds may not be ex¬ 
pended to solicit producer participation. 

(d) Agency funds may be used only 
for programs and projects promoting the 
domestic marketing and consumption of 
milk and its products. 

§ 1104.119 Personal liability. 

No member of the Agency shall be held 
personally responsible, either individu¬ 
ally or jointly with others, in any way 
whatsoever to any person for errors in 
judgment, mistakes, or other acts, either 
of commission or omission, of such mem¬ 
ber in performance of his duties, except 
for acts of willful misconduct, gross neg¬ 
ligence, or those w’hich are criminal in 
nature. 

§ 1104.120 Procedure for requesting 
refunds. 

Any producer may apply for refund 
under the procedure set forth under par¬ 
agraphs (a) through (c) of this section. 

(a) Refund shall be accomplished only 
through application filed with the mar¬ 
ket administrator in the form prescribed 
by the market administrator and signed 
by the producer. Only that information 
necessary to identify the producer and 
the records relevant to the refund may be 
required of such producer. 

(b) Except as provided in paragraph 

(c) of tills section, the request shall be 
submitted within the first 15 days of De¬ 
cember, March, June, or September for 
milk to be marketed during the ensuing 
calendar quarter beginning on the first 
day of January, April, July, and October, 
respectively. 

(c) A dairy farmer w’ho first acquires 
producer status under this part after the 
15th day of December, March, June, or 
September, as the case may be, and prior 
to the start of the next refund notifica¬ 
tion period as specified in paragraph (b) 
of this section, may, upon application 
filed with the market administrator pur¬ 
suant to paragraph (a) of this section, 
be eligible for refund on all marketings 
against which an assessment is withheld 
during such period and including the 
remainder of the calendar quarter in¬ 
volved. This paragraph also shall be 
applicable to all producers during the 
period following the effective date of this 
amending order to the beginning of the 
first full calendar quarter for which the 
opportunity exists for such producers to 
request refunds pursuant to paragraph 

(b) of this section. 

§ 1104.121 Duties of the market admin¬ 
istrator. 

Except as specified in § 1104.116, the 
market administrator, in addition to 
other duties specified by this part, shall 
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perform all the duties necessary to ad¬ 
minister the terms and provisions of the 
advertising and promotion program in¬ 
cluding. but not limited to, the follow¬ 
ing: 

(a) Within 30 days after the effective 
date of tills amending order, and annu¬ 
ally thereafter, conduct a referendum to 
determine representation on the Agency 
pursuant to § 1104.113(c); 

(b) Set aside the amounts subtracted 
under § 1104.71 (c-1) into an advertising 
and promotion fund, separately ac¬ 
counted for, from which shall be 
disbursed: 

(1) To the Agency each month, all 
such funds less any necessary amount 
held in reserve to cover refunds pursu¬ 
ant to subparagraphs (2) and (3) of this 
paragraph, and payments to cover ex¬ 
penses of the market administrator in¬ 
curred in the administration of the 
advertising and promotion program (in¬ 
cluding audit). 

(2) Refund to producers the amounts 
of mandatory checkoff for advertising 
and promotion programs required under 
authority of State law applicable to such 
producers, but not in amounts that ex¬ 
ceed a rate of 5 cents per hundredweight 
on the volume of milk pooled by any such 
producer for which deductions were 
made pursuant to § 1104.71 (c-1). 

(3) After the end of each calendar 
quarter, make a refund to each producer 
w T ho has made application for such re¬ 
fund pursuant to § 1104.120. Such refund 
shall be computed at the rate of 5 cents 
per hundredweight of such producer’s 
milk pooled for which deductions were 
made pursuant to § 1104.71 (c-1) for such 
calendar quarter, less the amount of any 
refund otherwise made to the producer 
pursuant to subparagraph (2) of this 
paragraph. 

(c) Promptly after the effective date 
of this amending order, and thereafter 
with respect to new producers, forward 
to each producer a copy of the provi¬ 
sions of the advertising and promotion 
program (§§ 1104.110 through 1104.122). 

(d) Make necessary audits to establish 
that all Agency funds are used only for 
authorized purposes. 

§ 1104.122 Liquidation. 

In the event that the provisions of this 
advertising and promotion program are 
terminated, any remaining uncommitted 
funds applicable thereto shall revert 
to the producer-settlement fund of 
§ 1104.81. 


PART 1106—MILK IN THE OKLA¬ 
HOMA METROPOLITAN MARKET¬ 
ING AREA 

1. Section 1106.60 is revised as follow’s: 
§ 1106.60 Producer-handler. 

Sections 1106.40 through 1106.46, 
1106.50 through 1106.53, 1106.70 through 
1106.72 and 1106.80 through 1106.88, and 
1106.110 through 1106.122 shall not 
apply to a producer-handler. 

2. In § 1106.62, paragraph (b)(5) is 
revised as follows: 
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§ 1106.62 Obligation of handler operat¬ 
ing a partially regulated distributing 
plant. 

• • • • • 

(b) • • • 

(5) From the value of such milk at 
the Class I price applicable at the loca¬ 
tion of the nonpool plant subtract its 
value at the weighted average price ap¬ 
plicable at such location plus 5 cents (not 
to be less than the Class n price appli¬ 
cable to milk used in the manufacture of 
American cheese, butter, and nonfat dry 
milk), and add for the quantity of re¬ 
constituted skim milk specified in sub- 
paragraph (3) of this paragraph its value 
computed at the Class I price applicable 
at the location of the nonpool plant less 
the value of such skim milk at such Class 
II price. 

3. In § 1106.71, a new paragraph (e) 
is added as follows: 

§1106.71 Compulation of aggregate 
value used to determine price(s). 

* + • • • 

(e) Subtract an amount computed by 
multiplying the total hundredweight of 
producer milk included pursuant to para¬ 
graph (a) of this section by 5 cents. 

4. In § 1106.84, paragraph (b)(2) is 
revised as follows: 

§1 106.fr! Payments to the producer- 
settlement fund. 

« • • • • 

(&>••* 

(2) The value at the uniform price ap¬ 
plicable at the location of the plant(s) 
from which received plus 5 cents (not 
to be less than the value at the Class II 
price applicable to milk used in the 
manufacture of American cheese, butter 
and nonfat dry milk) with respect to 
other source milk for which a value is 
computed pursuant to § 1106.70(e). 

5. Immediately following § 1106.88. a 
new centerhead and new f §§ 1106.110 
through 1106.122 are added as follows: 

Advertising and Promotion Program 
§ I 106.110 Agency. 

“Agency” means an agency organized 
by producers and producers cooperative 
associations, in such form and with 
methods of operation specified in this 
part, which is authorized to expend funds 
made available pursuant to § 1106.121(b) 
(1), on approval by the Secretary, for the 
purposes of establishing or providing for 
establishment of research and develop¬ 
ment projects, advertising (excluding 
brand advertising), sales promotion, edu¬ 
cational, and other programs, designed 
to improve or promote the domestic mar¬ 
keting and consumption of milk and its 
products. Members of the Agency shall 
serve without compensation but shall be 
reimbursed for reasonable expenses in¬ 
curred in the performance of duties as 
members of the Agency. 

§ 1106.111 Composition of Agency. 

Subject to the conditions of paragraph 

(a) of this section, each cooperative as¬ 
sociation or combination of cooperative 
associations, as provided for under 
§ 1106.113(b), is authorized one agency 
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representative for each full 5 percent of 
the participating member producers 
(producers who have not requested re¬ 
funds for the most recent quarter) it 
represents. Cooperative associations with 
less than 5 percent of the total par¬ 
ticipating producers which have elected 
not to combine pursuant to § 1106.113(b), 
and participating producers who are not 
members of cooperatives, are authorized 
to select from such group, in total, one 
agency representative for each full 5 per¬ 
cent that such producers constitute of 
the total participating producers. If such 
group of producers in total constitutes 
less than 5 percent, it shall nevertheless 
be authorized to select from such group 
in total one agency representative. For 
the purpose of the agency’s initial or¬ 
ganization, all persons defined as pro¬ 
ducers shall be considered as partici¬ 
pating producers. 

(a) If any cooperative association or 
combination of cooperative associations, 
as provided for under § 1106.113(b), has 
a majority of the participating pro¬ 
ducers. representation from such co¬ 
operative or group of cooperatives, as the 
case may be, shall be limited to the 
minimum number of representatives 
necessary to constitute a majority of the 
agency representatives. 

§ 1106.112 Term of office. 

The term of office of each member of 
the Agency shall be 1 year, or until a 
replacement is designated by the co¬ 
operative association or is othenvise ap¬ 
propriately elected. 

§1106.113 Selection of Agency m mi¬ 
llers. 

The selection of Agency members shall 
be made pursuant to paragraphs (a), 
(b>, and (c) of this section. Each person 
selected shall qualify by filing wdth the 
market administrator a written accept¬ 
ance promptly after being notified of 
such selection. 

(a) Each cooperative authorized one 
or more representatives to the Agency 
shall notify the market administrator of 
the name and address of each represent¬ 
ative who shall serve at the pleasure 
of the cooperative. 

(b) For purposes of this program, co¬ 
operative associations may elect to com¬ 
bine their participating memberships 
and. if the combined total of participat¬ 
ing producers of such cooperatives is 5 
percent or more of the total participating 
producers, such cooperatives shall be eli¬ 
gible to select a representative(s) to the 
Agency under the rules of § 1106.111 and 
paragraph (a) of this section. 

(c) Selection of agency members to 
represent participating nonmember pro¬ 
ducers and participating producer mem¬ 
bers of a cooperative association(s) 
having less than the required five (5) 
percent of the producers participating 
in the advertising and promotion pro¬ 
gram and who have not elected to com¬ 
bine memberships as provided in 
paragraph (b) of this section, shall be 
supervised by the market administrator 
in the following manner: 

(1) Promptly after the effective date 
of this amending order and annually 


thereafter the market administrator 
shall give notice to participating pro¬ 
ducer members of such cooperatives and 
participating nonmember producers of 
their opportunity to nominate one or 
more agency representatives as the case 
may be, and also shall specify the num¬ 
ber of representatives to be selected. 

(2) Following the closing date for 
nominations, the market administrator 
shall announce the nominees who are 
eligible for agency membership and shall 
conduct a referendum among the indi¬ 
vidual producers eligible to vote. The 
election to membership shall be deter¬ 
mined on the basis of the nominee (or 
nominees) receiving the largest number 
of eligible votes. If an elected representa¬ 
tive subsequently discontinues producer 
status or is otherwise unable to complete 
his term of office, the market administra¬ 
tor shall appoint as his replacement the 
participating producer who received the 
next highest number of eligible votes. 

§ 1106.114 Agency operating procedure. 

A majority of the Agency members 
shall constitute a quorum and any ac¬ 
tion of the Agency shall require a major¬ 
ity of concurring votes of those present 
and voting. 

§ 1106.113 I’owcrs of the Agency. 

The Agency is empowered to: 

(a) Administer the terms and provi¬ 
sions within the scope of Agency au¬ 
thority pursuant to § 1106.110; 

<b) Make rules and regulations to 
effectuate the purposes of Public Law 
91-670; 

(c) Recommend amendments to the 
Secretary; and 

(d) With approval of the Secretary, 
enter into contracts and agreements with 
persons or organizations as deemed 
necessary to carry out advertising and 
promotion programs and projects speci¬ 
fied in §§ 1106.110 and 1106.117. 

§ 1106.116 Duties of the Agency. 

The Agency shall perform all duties 
necessary to carry out the terms and pro¬ 
visions of this program including, but 
not limited to, the following: 

(a) Meet, organize, and select from 
among its members a chairman and such 
other officers and committees as may be 
necessary, and adopt and make public 
such rules as may be necessary for the 
conduct of its business; 

(b) Develop programs and projects 
pursuant to §§ 1106.110 and 1106.117; 

(c) Keep minutes, books, and records 
and submit books and records for exami¬ 
nation by the Secretary and furnish any 
information and reports requested by 
the Secretary; 

(d) Prepare and submit to the Secre¬ 
tary for approval prior to each quarterly 
period a budget showing the projected 
amounts to be collected during the 
quarter and how such funds are to be dis¬ 
bursed by the Agency; 

(e) When desirable, establish an ad¬ 
visory committee(s) of persons other 
than Agency members; 

(f) Employ and fix the compensation 
of any person deemed to be necessary to 
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its exercise of powers and performance 
of duties; 

(g) Establish the rate of reimburse¬ 
ment to the members of the Agency for 
expenses in attending meetings and pay 
the expenses of administering the Agen¬ 
cy; and 

(h) Provide for the Bonding of all per¬ 
sons handling Agency funds in an 
amount and with surety thereon satis¬ 
factory to the Secretary. 

§ 1106.117 Advertising, Research, Edu¬ 
cation, and Promotion Program. 

The Agency shall develop and submit 
to the Secretary for approval all pro¬ 
grams or projects undertaken under the 
authority of this part. Such programs or 
projects may provide for: 

(a) The establishment, issuance, ef¬ 
fectuation, and administration of appro¬ 
priate programs or projects for the ad¬ 
vertising and promotion of milk and milk 
products on a nonbrand basis; 

(b) The utilization of the services of 
other organizations to carry out Agency 
programs and projects if the Agency 
finds that such activities will benefit pro¬ 
ducers under this part; and 

(c) The establishment, support, and 
conduct of research and development 
projects and studies that the Agency 
finds will benefit all producers under this 
part. 

§1106.118 Limitation of expenditures 
by the Agency. 

(a) Not more than 5 percent of the 
funds received by the Agency pursuant 
to § 1106.121(b) Cl) shall be utilized for 
administrative expense of the Agency. 

(b) Agency funds shall not, in any 
manner, be used for political activity or 
for the purpose of influencing govern¬ 
mental policy or action, except in recom¬ 
mending to the Secretary amendments to 
the advertising and promotion program 
provisions of this part. 

(c> Agency funds may not be ex¬ 
pended to solicit producer participation. 

(d) Agency funds may be used only 
for programs and projects promoting the 
domestic marketing and consumption of 
milk and its products. 

§ 1106.1 19 Personal liability. 

No member of the Agency shall be held 
personally responsible, either Individu¬ 
ally or jointly with others, in any way 
whatsoever to any person for errors in 
judgment, mistakes, or other acts, either 
of commission or omission, of such mem¬ 
ber in performance of his duties, except 
for acts of willful misconduct, gross neg¬ 
ligence, or those which are criminal in 
nature. 

§ 1106.120 Procedure for requeuing 
refunds. 

Any producer may apply for refund 
under the procedure set forth under par¬ 
agraphs (a) through (c) of this section. 

(a) Refund shall be accomplished only 
through application filed with the mar¬ 
ket administrator in the form prescribed 
by the market administrator and signed 
by the producer. Only that information 
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necessary to identify the producer and 
the records relevant to the refund may 
be required of such producer. 

(b) Except as provided in paragraph 

(c) of this section, the request shall be 
submitted within the first 15 days of De¬ 
cember, March, June, or September for 
milk to be marketed during the ensuing 
calendar quarter beginning on the first 
day of January, April, July, and October, 

'respectively. 

(c) A dairy farmer who first acquires 
producer status under this part after the 
15th day of December, March, June, or 
September, as the case may be, and prior 
to the start of the next refund notifica¬ 
tion period as specified in paragraph (b) 
of this section, may, upon application 
filed with the market administrator pur¬ 
suant to paragraph fa) of this section, 
be eligible for refund on all marketings 
against which an assessment is withheld 
during such period and including the 
remainder of the calendar quarter in¬ 
volved. This paragraph also shall be ap¬ 
plicable to all producers during the pe¬ 
riod following the effective date of this 
amending order to the beginning of the 
first full calendar quarter for which the 
opportunity exists for such producers to 
request refunds pursuant to paragraph 
(b) of this section. 

§ 1106.121 Duties of the market admin¬ 
istrator. 

Except as specified in § 1106.116, the 
market administrator, in addition to 
other duties specified by this part, shall 
perform all the duties necessary to ad¬ 
minister the terms and provisions of the 
advertising and promotion program in¬ 
cluding, but not limited to, the follow¬ 
ing: 

(a) Within 30 days after the effective 
date of tills amending order, and annu¬ 
ally thereafter, conduct a referendum to 
determine representation on the Agency 
pursuant to § 1106.113(c); 

(b) Set aside the amounts subtracted 
under § 1106.71(e) into an advertising 
and promotion fund, separately ac¬ 
counted for, from which shall be dis¬ 
bursed : 

(1) To the Agency each month, all 
such funds less any necessary amount 
held in reserve to cover refunds pursu¬ 
ant to subparagraphs (2) and (3) of this 
paragraph, and payments to cover ex¬ 
penses of the market administrator in¬ 
curred in the administration of the ad¬ 
vertising and promotion program (in¬ 
cluding audit). 

(2) Refund to producers the amounts 
of mandatory checkoff for advertising 
and promotion programs required under 
authority of State law applicable to such 
producers, but not in amounts that ex¬ 
ceed a rate of 5 cents per hundredweight 
on the volume of milk pooled by any 
such producer for which deductions were 
made pursuant to § 1106.71(e). 

(3) After the end of each calendar 
quarter, make a refund to each producer 
who has made application for such re¬ 
fund pursuant to § 1106.120. Such refund 
shall be computed at the rate of 5 cents 
per hundredweight of such producer’s 
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milk pooled for which deductions were 
made pursuant to § 1106.71(e) for such 
calendar quarter, less the amount of any 
refund otherwise made to the producer 
pursuant to subparagraph (2) of this 
paragraph. 

(c) Promptly after the effective date 
of this amending order, and thereafter 
with respect to new producers, forward 
to each producer a copy of the provi¬ 
sions of the advertising and promotion 
program ($§ 1106.110 through 1106.122). 

(d) Make necessary audits to establish 
that all Agency funds are used only for 
authorized purposes. 

§ 1106.122 Liquidation. 

In the event that the provisions of this 
advertising and promotion program are 
terminated, any remaining uncommitted 
funds applicable thereto shall revert 
to the producer-settlement fund of 
§ 1106.83. 


PART 1108—MILK IN THE CENTRAL 
ARKANSAS MARKETING AREA 

1. Section 1108.60 is revised as follows: 
§ 1108.60 Producer-handler. 

Sections 1108.40 through 1108.46. 
1108.50 through 1108.53, 1108.61, 1108.62. 
1108.70 through 1108.75, 1108.80 through 
1108.86, 1108.90 through 1108.93, and 
1108.110 through 1108.122 shall not apply 
to a producer-handler. 

2. In § 1108.62, paragraph (b) (5) is 
revised as follows: 

§ 1108.62 Obligation of handler operat¬ 
ing a partially regulated distributing 
plant. 

* ' • • ♦ * 

(b) • ♦ • 

(5) From the value of such milk at 
the Class I price applicable at the loca¬ 
tion of the nonpool plant, subtract its 
value at the weighted average price ap¬ 
plicable at such location plus 5 cents (not 
to be less than the Class n price) and 
add for the quantity of reconstituted 
skim milk specified in subparagraph (3) 
of this paragraph its value computed at 
the Class I price applicable at the loca¬ 
tion of the nonpool plant less the value 
of such skim milk at the Class n price. 

3. In § 1108.71, a new paragraph (c-l> 
is added as follows: 

§ 1108.71 Computation of the uniform 
price. 

• • • • • 

(c-1) Subtract an amount computed 
by multiplying the total hundredweight 
of producer milk included pursuant to 
paragraph (a) of this section by 5 cents; 

• • • • • 

4. In § 1108.72, paragraph (b) (1) and 
(2) are revised as follows: 

• • • • • 

(b) • * • 

(1) Multiply the hundredweight of 
such milk not in excess of the total 
quantity of producer milk assigned to 
Class n milk of handlers Included in 
these computations by the Class II price 
less 5 cents; 
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(2) Multiply any additional hundred¬ 
weight of such milk by the Class I price 
less 5 cents; and 


5. In § 1108.82, paragraph rb) <2) is re¬ 
vised as follows:. 

§ 1108.82 Payments to the producer- 
ftcttlement fund. 

* • * • * 

(b) ♦ • * 

(2) The value at the weighted average 
price(s) applicable at the location of the 
plant(s) from which received plus 5 
cents (not to be less than the value at 
the Class EC price) with respect to other 
source milk for which a value is com¬ 
puted pursuant to § 1108.70(e). 

6. Immediately following § 1108.93, a 
new centerhead and new §§ 1108.110 
through 1108.122 are added as follows: 

Advertising and Promotion Program 
§1108.110 Agency. 

“Agency” means an agency organized 
by producers and producers’ cooperative 
associations, in such form and with 
methods of operation specified in this 
part, which is authorized to expend funds 
made available pursuant to § 1108.121(b) 

(1), on approval by the Secretary, for the 
purposes of establishing or providing for 
establishment of research and develop¬ 
ment projects, advertising (excluding 
brand advertising), sales promotion, 
educational, and other programs, de¬ 
signed to improve or promote the domes¬ 
tic marketing and consumption of milk 
and its products. Members of the Agency 
shall serve without compensation but 
shall be reimbursed for reasonable ex¬ 
penses incurred in the performance of 
duties as members of the Agency. 

§ 1108.111 Composition of Agency. 

Subject to the conditions of paragraph 

(a) of this section, each cooperative as¬ 
sociation or combination of cooperative 
associations, as provided for under 
§ 1108.113(b), is authorized one agency 
representative for each full 5 percent of 
the participating member producers 
(producers who have not requested re¬ 
funds for the most recent quarter) it 
represents. Cooperative associations with 
less than 5 percent of the total partici¬ 
pating producers which have elected not 
to combine pursuant to § 1108.113(b), 
and participating producers who are not 
members of cooperatives, are authorized 
to select from such group, in total, one 
agency representative for each full 5 per¬ 
cent that such producers constitute of 
the total participating producers. If such 
group of producers in total constitutes 
less than 5 percent, it shall nevertheless 
be authorized to select from such group 
in total one agency representative. For 
the purpose of the agency’s initial or¬ 
ganization, all persons defined as pro¬ 
ducers shall be considered as participat¬ 
ing producers. 

(a) If any cooperative association or 
combination of cooperative associations, 
as provided for under 5 1108.113(b), has 
a majority of the participating produc¬ 
ers, representation from such coopera¬ 


tive or group of cooperatives, as the case 
may be, shall be limited to the minimum 
number of representatives necessary to 
constitute a majority of the agency rep¬ 
resentatives. 

§ 1108.112 Term of office. 

The term of office of each member of 
the Agency shall be 1 year, or until a 
operative association or is otherwise ap- 
replacement is designated by the co¬ 
operative association or is otherwise ap¬ 
propriately elected. 

§ 1108.113 Selection of Agency mem¬ 
ber?-. 

The selection of Agency members shall 
be made pursuant to paragraphs (a), 

(b), and (c) of this section. Each person 
selected shall qualify by filing with the 
market administrator a written accept¬ 
ance promptly after being notified of 
such selection. 

(a) Each cooperative authorized one 
or more representatives to the Agency 
shall notify the market administrator of 
the name and address of each represent¬ 
ative who shall serve at the pleasure of 
the cooperative. 

(b) For purposes of this program, co¬ 
operative associations may elect to com¬ 
bine their participating memberships 
and, if the combined total of participat¬ 
ing producers of such cooperatives is 5 
percent or more of the total participating 
producers, such cooperatives shall be eli¬ 
gible to select a representative^) to the 
Agency under the rules of § 1108.111 and 
paragraph (a) of this section. 

(c) Selection of agency members to 
represent participating nonmember pro-., 
ducers and participating producer mem¬ 
bers of a cooperative association(s) hav¬ 
ing less than the required five (5) per¬ 
cent of the producers participating in the 
advertising and promotion program and 
who have not elected to combine mem¬ 
berships as provided in paragraph (b) of 
this section, shall be supervised by the 
market administrator in the following 
manner: 

(1) Promptly after the effective date 
of this amending order and annually 
thereafter the market administrator 
shall give notice to participating pro¬ 
ducer members of such cooperatives and 
participating nonmember producers of 
their opportunity to nominate one or 
more agency representatives as the case 
may be, and also shall specify the num¬ 
ber of representatives to be selected. 

(2) Following the closing date for 
nominations, the market administrator 
shall announce the nominees who are 
eligible for agency membership and shall 
conduct a referendum among the indi¬ 
vidual producers eligible to vote. The 
election to membership shall be deter¬ 
mined on the basis of the nominee (or 
nominees) receiving the largest number 
of eligible votes. If an elected representa¬ 
tive subsequently discontinues producer 
status or is otherwise unable to complete 
his term of office, the market administra¬ 
tor shall appoint as his replacement the 
participating producer who received the 
next highest number of eligible votes. 


§ 1108.114 Agency operating procedure. 

A majority of the Agency members 
shall constitute a quorum and any ac¬ 
tion of the Agency shall require a major¬ 
ity of concurring votes of those present 
and voting. 

§ 1108.115 Powers of the Agency. 

The Agency is empowered to: 

(a) Administer the terms and provi¬ 
sions within the scope of Agency au¬ 
thority pursuant to § 1108.110; 

(b) Make rules and regulations to ef¬ 
fectuate the purposes of Public Law 
91-670; 

(c) Recommend amendments to the 
Secretary; and 

(d) With approval of the Secretary, 
enter into contracts and agreements with 
persons or organizations as deemed 
necessary to carry out advertising and 
promotion programs and projects speci¬ 
fied in §§ 1108.110 and 1108.117. 

§1108.116 Duties of the Agency. 

The Agency shall perform all duties 
necessary to carry out the terms and pro¬ 
visions of this program including, but 
not limited to, the following: 

(a) Meet, organize, and select from 
among its members a chairman and such 
other officers and committees as may be 
necessary, and adopt and make public 
such rules as may be necessary for the 
conduct of its business; 

(b) Develop programs and projects 
pursuant to §§ 1108.110 and 1108.117; 

(c) Keep minutes, books, and records 
and submit books and records for exami¬ 
nation by the Secretary and furnish any 
information and reports requested by 
the Secretary; 

(d) Prepare and submit to the Secre¬ 
tary for approval prior to each quarterly 
period a budget showing the projected 
amounts to be collected during the 
quarter and how such funds are to be dis¬ 
bursed by the Agency; 

(e) When desirable, establish an ad¬ 
visory committee(s) of persons other 
than Agency members; 

(f) Employ and fix the compensation 
of any person deemed to be necessary to 
its exercise of powers and performance 
of duties; 

(g) Establish the rate of reimburse¬ 
ment to the members of the Agency for 
expenses in attending meetings and pay 
the expenses of administering the Agen¬ 
cy; and 

(h) Provide for the bonding of all per¬ 
sons handling Agency funds in an 
amount and with surety thereon satis¬ 
factory to the Secretary. 

§1108.117 Advertising, Research, Edu¬ 
cation, and Promotion Program. 

The Agency shall develop and submit 
to the Secretary for approval all pro¬ 
grams or projects undertaken under the 
authority of this part. Such programs or 
projects may provide for: 

(a) The establishment, issuance, ef¬ 
fectuation, and administration of appro¬ 
priate programs or projects for the ad¬ 
vertising and promotion of milk and milk 
products on a nonbrand basis; 
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(b) The utilization of the services of 
other organizations to carry out Agency 
urograms and projects if the Agency 
finds that such activities will benefit pro¬ 
ducers under this part; and 

<c> The establishment, support, and 
conduct of research and development 
projects and studies that the Agency 
finds will benefit all producers under this 
part. 

§1108.118 Limitation of expenditures 
by the Agency. 

(a) Not more than 5 percent of the 
funds received by the Agency pursuant 
to § 1108.121(b)(1) shall be utilized for 
administrative expense of the Agency. 

<b) Agency funds shall not, in any 
manner, be used for political activity or 
for the purpose of influencing govern¬ 
mental policy or action, except in recom¬ 
mending to the Secretary amendments to 
the advertising and promotion program 
provisions of this part. 

(c) Agency funds may not be ex¬ 
pended to solicit producer participation. 

(d> Agency funds may be used only 
for programs and projects promoting the 
domestic marketing and consumption of 
milk and its products. 

§ 1108.119 Personal liability. 

No member of the Agency shall be held 
personally responsible, either individu¬ 
ally or jointly with others, in any way 
whatsoever to any person for errors in 
judgment, mistakes, or other acts, either 
of commission or omission, of such mem¬ 
ber in performance of his duties, except 
for acts of willful misconduct, gross 
negligence, or those which are criminal 
in nature. 

§1108.120 Procedure for requesting 
refunds. 

Any producer may apply for refund 
under the procedure set forth under par¬ 
agraphs (a) through (c) of this section. 

(a) Refund shall be accomplished only 
through application filed with the mar¬ 
ket administrator in the form prescribed 
by the market administrator and signed 
by the producer. Only that information 
necessary to identify the producer and 
the records relevant to the refund may be 
required of such producer. 

<b) Except as provided in paragraph 
of this section, the request shall be 
submitted within the first 15 days of 
December, March, June, or September 
for milk to be marketed during the en¬ 
suing calendar quarter beginning on the 
first day of January, April, July, and 
October, respectively. 

(c) A dairy farmer who first acquires 
producer status under this part after the 
15th day of December, March, June, or 
September, as the case may be, and prior 
to the start of the next refund notifica¬ 
tion period as specified in paragraph (b) 
of this section, may, upon application 
filed with the market administrator pur¬ 
suant to paragraph (a) of this section, 
be eligible for refund on all marketings 
against which an assessment is withheld 
during such period and including the 
remainder of the calendar quarter in¬ 
volved. This paragraph also shall be ap¬ 
plicable to all producers during the 


period following the effective date of this 
amending order to the beginning of the 
first full calendar quarter for which the 
opportunity exists for such producers to 
request refunds pursuant to paragraph 

(b) of this section. 

§ 1108.121 Duties of the market admin¬ 
istrator. 


§ 1120.60 Producer-handler. 

Sections 1120.40 through 1120.46, 
1120.50 through 1120.53, 1120.70 through 
1120.75, 1120.80 through 1120.87 and 
1120.110 through 1120.122 shall not apply 
to a producer-handler. 

2. In § 1120.62, paragraph (b)(5> is 
revised as follows : 


Except as specified in § 1108.116, the 
market administrator, in addition to 
other duties specified by this part, shall 
perform all the duties necessary to ad¬ 
minister the terms and provisions of the 
advertising and promotion program in¬ 
cluding, but not limited to. the following: 

(a) Within 30 days after the effective 
date of this amending order, and annu¬ 
ally thereafter, conduct a referendum to 
determine representation on the Agency 
pursuant to § 1108.113(c); 

(b) Set aside the amounts subtracted 
under § 1108.71(c-l) into an advertis¬ 
ing and promotion fund, separately 
accounted for, from which shall be 
disbursed: 

(1) To the Agency each month, all 
such funds less any necessary amount 
held in reserve to cover refunds pursu¬ 
ant to subparagraphs (2) and (3) of this 
paragraph, and payments to cover ex¬ 
penses of the market administrator 
incurred in the administration of the 
advertising and promotion program (in¬ 
cluding audit). 

(2) Refund to producers the amounts 
of mandatory checkoff for advertising 
and promotion programs required under 
authority of State law applicable to such 
producers, but not in amounts that ex¬ 
ceed a rate of 5 cents per hundredweight 
on the volume of milk pooled by any such 
producer for wliich deductions were 
made pursuant to § 1108.71(c-l). 

(3) After the end of each calendar 
quarter, make a refund to each producer 
who has made application for such re¬ 
fund pursuant to § 1108.120. Such refund 
shall be computed at the rate of 5 cents 
per hundredweight of such producer’s 
milk pooled for which deductions were 
made pursuant to § 1108.71(c-l) for such 
calendar quarter, less the amount of any 
refund otherwise made to the producer 
pursuant to subparagraph (2) of this 
paragraph. 

(c) Promptly after the effective date 
of this amending order, and thereafter 
with respect to new producers, forward 
to each producer a copy of the provi¬ 
sions of the advertising and promotion 
program (§§ 1108.110 through 1108.122). 

(d) Make the necessary audits to es¬ 
tablish that all Agency funds are used 
only for authorized purposes. 

§ 1108.122 Liquidation. 

In the event that the provisions of this 
advertising and promotion program are 
terminated, any remaining uncommitted 
funds applicable thereto shall revert 
to the producer-settlement fund of 
§ 1108.81. 


PART 1120— MILK IN THE LUBBOCK- 
PLAINVIEW MARKETING AREA 

1. Section 1120.60 is revised as follows: 


§ 1120.62 Obligation of handler operat¬ 
ing a partially regulated distributing 
plant. 

• • • • • 

(b) • • • 

(5) From the value of such milk at the 
Class I price applicable at the location 
of the nonpool plant (not to be less than 
the Class II price) subtract its value at 
the uniform price applicable at such 
location plus 5 cents (not to be less than 
the Class II price) and add for the quan¬ 
tity of reconstituted skim milk specified 
in subparagraph (3) of this paragraph 
its value computed at the Class I price 
applicable at the location of the non- 
pool plant (not to be less than the Class 
II price) less the value of such skim milk 
at the Class II price. 

3. In § 1120.71, the word ‘‘and*’ at the 
end of paragraph (c) is deleted, the pe¬ 
riod at the end of paragraph (d) is de¬ 
leted and a semicolon followed by the 
word “and” is added thereat, and a new 
paragraph (e) is added as follows: 

§1120.71 Computation of aggregate 
value used to determine uniform 
price. 

• ♦ » » » 

(e) Subtract an amount computed by 
multiplying the total hundredweight of 
producer milk included pursuant to par¬ 
agraph (a) of this section by 5 cents. 

4. In § 1120.82, paragraph (b)(2) is 
revised as follows: 

§ 1120.82 Payments to tbc producer* 
settlement fund. 


(b) • • • 

(2) The value at the weighted average 
price (s) applicable at the location of the 
plant(s) from which received plus 5 cents 
(not to be less than the value at the 
Class II price) with respect to other 
source milk for which a value is com¬ 
puted pursuant to § 1120.70(e). 

5. Immediately following § 1120.87, a 
new centerhead and new §§ 1120.110 
through 1120.122 are added as follows: 

Advertising and Promotion Program 
§ 1120.110 Agency. 

“Agency” means an agency organized 
by producers and producers cooperative 
associations, in such form and with 
methods of operation specified in this 
part, which is authorized to expend funds 
made available pursuant to § 1120.121(b) 
(1), on approval by the Secretary, for the 
purposes of establishing or providing for 
establishment of research and develop¬ 
ment projects, advertising (excluding 
brand advertising), sales promotion, edu¬ 
cational, and other programs, designed 
to improve or promote the domestic mar¬ 
keting and consumption of milk and its 
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products. Members of the Agency shall 
serve without compensation but shall be 
reimbursed for reasonable expenses in¬ 
curred in the performance of duties as 
members of the Agency. 

§ 1120. Ill Composition of Agency. 

Subject to the conditions of paragraph 

(a) of this section, each cooperative as¬ 
sociation or combination of cooperative 
associations, as provided for under 
§ 1120.113(b), is authorized one agency 
representative for each full 5 percent of 
the participating member producers 
(producers who have not requested re¬ 
funds for the most recent quarter) it 
represents. Cooperative associations with 
less than 5 percent of the total par¬ 
ticipating producers which have elected 
not to combine pursuant to § 1120.113 

(b) , and participating producers who are 
not members of cooperatives, are au¬ 
thorized to select from such group, in 
total, one agency representative for each 
full 5 percent that such producers con¬ 
stitute of the total participating produc¬ 
ers. If such group of producers in total 
constitutes less than 5 percent, it shall 
nevertheless be authorized to select from 
such group in total one agency repre¬ 
sentative. For the purpose of the agency’s 
initial organization, all persons defined 
as producers shall be considered as par¬ 
ticipating producers. 

(a) If any cooperative association or 
combination of cooperative associations, 
as provided for under § 1120.113(b), has 
a majority of the participating producers, 
representation from such cooperative or 
group of cooperatives, as the case may 
be, shall be limited to the minimum 
number of representatives necessary to 
constitute a majority of the agency 
representatives. 

§ 1120.112 Term of office. 

The term of office of each member of 
the Agency shall be 1 year, or until a 
replacement is designated by the co¬ 
operative association or is otherwise ap¬ 
propriately elected. 

§1120.113 Selection of Agency mem¬ 
bers. 

The selection of Agency members shall 
be made pursuant to paragraphs (a), 

(b), and (c) of this section. Each person 
selected shall qualify by filing with the 
market administrator a written accept¬ 
ance promptly after being notified of 
such selection. 

(a) Each cooperative authorized one 
or more representatives to the Agency 
shall notify the market administrator of 
the name and address of each repre¬ 
sentative. who may be either a producer 
member or an employee of the coopera¬ 
tive, and who shall serve at the pleasure 
of the cooperative. 

(b) For purposes of this program, co¬ 
operative associations may elect to com¬ 
bine their participating memberships 
and, if the combined total of participat¬ 
ing producers of such cooperatives is 5 
percent or more of the total participating 
producers, such cooperatives shall be eli¬ 
gible to select a representative (s) to the 
Agency under the rules of § 1120.111 and 
paragraph (a) of this section. 
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(c) Selection of agency members to 
represent participating nonmember pro¬ 
ducers and participating producer mem¬ 
bers of a cooperative association (s) hav¬ 
ing less than the required five (5) per¬ 
cent of the producers participating in the 
advertising and promotion program and 
who have not elected to combine mem¬ 
berships as provided in paragraph (b) of 
this section, shall be supervised by the 
market administrator in the following 
manner: 

(1) Promptly after the effective date 
of this amending order and annually 
thereafter the market administrator 
shall give notice to participating pro¬ 
ducer members of such cooperatives and 
participating nonmember producers of 
their opportunity to nominate one or 
more agency representatives as the case 
may be, and also shall specify the num¬ 
ber of representatives to be selected. 

(2) Following the closing date for 
nominations, the market administrator 
shall announce the nominees who are 
eligible for agency membership and shall 
conduct a referendum among the indi¬ 
vidual producers eligible to vote. The 
election to membership shall be deter¬ 
mined on the basis of the nominee (or 
nominees) receiving the largest number 
of eligible votes. If an elected represent¬ 
ative subsequently discontinues producer 
status or is otherwise unable to complete 
his term of office, the market administra¬ 
tor shall appoint as his replacement the 
participating producer who received the 
next highest number of eligible votes. 

§ 1120.114 Agency operating procedure. 

A majority of the Agency members 
shall constitute a quorum and any ac¬ 
tion of the Agency shall require a major¬ 
ity of concurring votes of those present 
and voting. 

§ 1120.115 Powers of the Agency. 

The Agency is empowered to: 

(a) Administer the terms and provi¬ 
sions within the scope of Agency au¬ 
thority pursuant to § 1120.110; 

(b) Make rules and regulations to ef¬ 
fectuate the purposes of Public Law 
91-670; 

(c) Recommend amendments to the 
Secretary; and 

(d) With approval of the Secretary, 
enter into contracts and agreements 
with persons or organizations as deemed 
necessary to carry out advertising and 
promotion programs and projects speci¬ 
fied in §§ 1120.110 and 1120.117. 

§ 1120.116 Duties of the Agency. 

The Agency shall perform all duties 
necessary to carry out the terms and pro¬ 
visions of this program including, but 
not limited to, the following: 

(a> Meet, organize, and select from 
among its members a chairman and such 
other officers and committees as may be 
necessary, and adopt and make public 
such rules as may be necessary for the 
conduct of its business; 

(b) Develop programs and projects 
pursuant to §§ 1120.110 and 1120.117; 


(c) Keep minutes, books, and records 
and submit books and records for exami¬ 
nation by the Secretary and furnish any 
information and reports requested by 
the Secretary; 

(d) Prepare and submit to the Secre¬ 
tary for approval prior to each quarterly 
period a budget showing the projected 
amounts to be collected during the 
quarter and how such funds are to be 
disbursed by the Agency; 

<e) When desirable, establish an ad¬ 
visory committee (s) of persons other 
than Agency members; 

(f) Employ and fix the compensation 
of any person deemed to be necessary to 
its exercise of powers and performance 
of duties; 

(g) Establish the rate of reimburse¬ 
ment to the members of the Agency for 
expenses in attending meetings and pay 
the expenses of administering the 
Agency; and 

(h) Provide for the bonding of all per¬ 
sons handling Agency funds in an 
amount and with surety thereon satis¬ 
factory to the Secretary. 

§1120.117 Advertising-Research, Edu¬ 
cation, and Promotion Program. 

The Agency shall develop and submit 
to the Secretary for approval all pro¬ 
grams or projects undertaken under the 
authority of this part. Such programs or 
projects may provide for: 

(a) The establishment, issuance, ef¬ 
fectuation, and administration of appro¬ 
priate programs or projects for the ad¬ 
vertising and promotion of milk and milk 
products on a nonbrand basis; 

(b) The utilization of the services of 
other organizations to carry out Agency 
programs and projects if the Agency 
finds that such activities will benefit pro¬ 
ducers under this part; and 

(c) The establishment, support, and 
conduct of research and development 
projects and studies that the Agency 
finds will benefit all producers under this 
part. 

§1120.118 Limitation of expenditure** 
by the Agency. 

(a) Not more than 5 percent of the 
funds received by the Agency pursuant 
to § 1120.121(b)(1) shall be utilized for 
administrative expense of the Agency. 

(b) Agency funds shall not, in any 
manner, be used for political activity or 
for the purpose of influencing govern¬ 
mental policy or action, except in recom¬ 
mending to the Secretary amendments to 
the advertising and promotion program 
provisions of this part. 

(c) Agency funds may not be ex¬ 
pended to solicit producer participation. 

(d) Agency funds may be used only 
for programs and projects promoting the 
domestic marketing and consumption of 
milk and its products. 

§ 1120.119 Personal liability. 

No member of the Agency shall be held 
personally responsible, either individu¬ 
ally or jointly with others, in any way 
whatsoever to any person for errors in 
judgment, mistakes, or other acts, either 
of commission or omission, of such mem¬ 
ber in performance of his duties, except 
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for acts of willful misconduct, gross neg¬ 
ligence, or those which are criminal in 

nature. 

§ 1120.120 Procedure for requesting 
refunds. 

Any producer may qpply for refund 
under the procedure set forth under par¬ 
agraphs (a) through (c) of this section. 

(a) Refund shall be accomplished only 
through application filed with the mar¬ 
ket administrator in the form prescribed 
by the market administrator and signed 
by the producer. Only that information 
necessary to identify the producer and 
the records relevant to the refund may be 
required of such producer. 

(b) Except as provided in paragraph 

(c) of this section, the request shall be 
submitted within the first 15 days of De¬ 
cember, March, June, or September for 
milk to be marketed during the ensuing 
calendar quarter beginning on the first 
day of January, April, July, and October, 
respectively. 

(c) A dairy fanner who first acquires 
producer status under this part after the 
15th day of December. March, June, or 
September, as the case may be, and prior 
to the start of the next refund notifica¬ 
tion period as specified in paragraph <b> 
of this section, may, upon application 
filed with the market administrator pur¬ 
suant to paragraph (a) of this section, 
be eligible for refund on all marketings 
against which an assessment is withheld 
during such period and including the 
remainder of the calendar quarter in¬ 
volved. This paragraph also shall be ap¬ 
plicable to all producers during the pe¬ 
riod following the effective date of this 
amending order to the beginning of the 
first full calendar quarter for which the 
opportunity exists for such producers to 
request refunds pursuant to paragraph 
(b » of this section. 

§ 1120.121 Duties of the market admin¬ 
istrator. 

Except as specified in § 1120.116. the 
market administrator, in addition to 
other duties specified by this part, shall 
perform all the duties necessary to ad¬ 
minister the terms and provisions of the 
advertising and promotion program in¬ 
cluding, but not limited to, the following: 

(a) Within 30 days after the effective 
date of this amending order, and annu¬ 
ally thereafter, conduct a referendum to 
determine representation on the Agency 
pursuant to § 1120.113(c); 

<b) Set aside the amounts subtracted 
under § 1120.71(e) into an advertising 
and promotion fund, separately ac¬ 
counted for, from which shall be dis¬ 
bursed: 

(1) To the Agency epch month, all 
such funds less any necessary amount 
held in reserve to cover refunds pursu¬ 
ant to subparagraphs (2) and (3) of this 
Paragraph, and payments to cover ex¬ 
penses of the market administrator in¬ 
curred in the administration of the ad¬ 
vertising and promotion program (in¬ 
cluding audit). 

<2) Refund to producers the amounts 
of'mandatory checkoff for advertising 
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and promotion programs required under 
authority of State law applicable to such 
producers, but not in amounts that ex¬ 
ceed a rate of 5 cents per hundredweight 
on the volume of milk pooled by any such 
producer for which deductions were 
made pursuant to § 1120.71 (e). 

(3) After the end of each calendar 
quarter, make a refund to each producer 
wha has made application for such re¬ 
fund pursuant to § 1120.120. Such refund 
shall be computed at the rate of 5 cents 
per hundredweight of such producer’s 
milk pooled for which deductions were 
made pursuant to § 1120.71(e) for such 
calendar quarter, less the amount of any 
refund otherwise made to the producer 
pursuant to subparagraph (2) of this 
paragraph. 

(c) Promptly after the effective date 
of this amending order, and thereafter 
with respect to new producers, forward 
to each producer a copy of the provi¬ 
sions of the advertising and promotion 
program (§§ 1120.110 through 1120.122). 

(d> Make necessary audits to estab¬ 
lish that all Agency funds are used only 
for authorized purposes. 

§ 1 120.122 Liquidation. 

In the event that the provisions of this 
advertising and promotion program are 
terminated, any remaining uncommitted 
funds applicable thereto shall revert 
to the producer-settlement fund of 
§ 1120.81. 


PART 1126—MILK IN THE NORTH 
TEXAS MARKETING AREA 

1. Section 1126.60 is revised as follows: 
§ 1126.60 Producer-handler. 

Sections 1126.40 through 1126.46, 
1126.50 through 1126.53, 1126.70 through 
1126.72, 1126.90 through 1126.97, and 
1126.110 through 1126.122 shall not apply 
to a producer-handler. 

2. In § 1162.62, paragraph (b)(5) is 
revised as follows: 

§ 1126.62 Obligation of handler operat¬ 
ing a partially regulated distributing 
plant. 

(b) • * • 

(5) Prom the value of such milk at 
the Class I price applicable at the loca¬ 
tion of the nonpool plant (not to be less 
than the Class n price) subtract its 
value at the uniform price applicable at 
such location plus 5 cents (not to be less 
than the Class n price) and add for the 
quantity of reconstituted skim milk spec¬ 
ified in subparagraph (3) of this para¬ 
graph its value computed at the Class I 
price applicable at the location of the 
nonpool plant (not to be less than the 
Class n price) less the value of such skim 
milk at the Class n price. 

3. In § 1126.71, the word “and” at the 
end of paragraph (c) is deleted, the pe¬ 
riod at the end of paragraph (d) is de¬ 
leted and a semicolon followed by the 
word “and” is added thereat, and a new 
paragraph (e) is added as follows; 
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§1126.71 Compulation of aggregate 
value unrd to determine uniform 
price. 

* • • * * 

(e> Subtract an amount computed by 
multiplying the total hundredweight of 
producer milk included pursuant to para¬ 
graph (a) of this section by 5 cents. 


4. In § 1126.93, paragraph (b)(2^ is 
revised as follows: 

§ 1126.93 Payments to the producer- 
settlement fund. 

* * • ♦ • 

(b) • * * 

(2) The value at the uniform price ap¬ 
plicable at the location of the plant(s) 
from which received plus 5 cents (not to 
be less than the value at the Class II 
price) with respect to other source milk 
for which a value is computed pursuant 
to § 1126.70(e). 

5. Immediately following § 1126.97, a 
new centerhead and new §§ 1126.110 
through 1126.122 are added as follows: 

Advertising and Promotion Program 
§ 1126.110 Agency. 

“Agency” means an agency organized 
by producers and producers cooperative 
associations, in such form and with 
methods of operation specified in this 
part, which is authorized to expend funds 
made available pursuant to § 1126.121(b) 
( 1) , on approval by the Secretary, for the 
purposes of establishing or providing for 
establishment of research and develop¬ 
ment projects, advertising (excluding 
brand advertising). sales promotion, edu¬ 
cational, and other programs, designed 
to improve or promote the domestic mar¬ 
keting and consumption of milk and its 
products. Members of the Agency shall 
serve without compensation but shall be 
reimbursed for reasonable expenses in¬ 
curred in the performance of duties as 
members of the Agency. 

§ 1126.111 Composition of Agency. 

Subject to the conditions of paragraph 
(a) of this section, each cooperative as¬ 
sociation or combination of cooperative 
associations, as provided for under 
§ 1126.113(b), is authorized one agency 
representative for each full 5 percent of 
the participating member producers 
(producers who have not requested re¬ 
funds for the most recent quarter) it 
represents. Cooperative associations 
with less than 5 percent of the total par¬ 
ticipating producers which have elected 
not to combine pursuant to § 1126.113(b), 
and participating producers who are not 
members of cooperatives, are authorized 
to select from such group, in total, one 
agency representative for each full 5 
percent that such producers constitute of 
the total participating producers. If 
such group of producers in total con¬ 
stitutes less than 5 percent, it shall 
nevertheless be authorized to select from 
such group in total one agency repre¬ 
sentative. For the purpose of the 
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agency’s initial organization, all persons 
defined as producers shall be considered 
as participating producers. 

(a) If any cooperative association or 
combination of cooperative associations, 
as provided for under § 1126.113(b), has 
a majority of the participating produc¬ 
ers, representation from such coopera¬ 
tive or group of cooperatives, as the case 
may be, shall be limited to the minimum 
number of representatives necessary to 
constitute a majority of the agency 
representatives. 

§ 1126.112 Term of office. 

The term of office of each member of 
the Agency shall be 1 year, or until a 
replacement is designated by the co¬ 
operative association or is otherwise ap¬ 
propriately elected. 

§1126.113 Selection of Agency mem¬ 
ber*. 

The selection of Agency members shall 
be made pursuant to paragraphs (a), 
<b), and (c) of this section. Each person 
selected shall qualify by filing with the 
market administrator a written accept¬ 
ance promptly after being notified of 
such selection. 

(a) Each cooperative authorized one 
or more representatives to the Agency 
shall notify the market administrator of 
the name and address of each represent¬ 
ative who shall serve at the pleasure 
of the cooperative. 

(b) For purposes of this program, co¬ 
operative associations may elect to com¬ 
bine their participating memberships 
and, if the combined total of participat¬ 
ing producers of such cooperatives is 5 
percent or more of the total participating 
producers, such cooperatives shall be eli¬ 
gible to select a representative(s) to the 
Agency under the rules of § 1126.111 and 
paragraph (a) of this section. 

(c) Selection of agency members to 
represent participating non member pro¬ 
ducers and participating producer mem¬ 
bers of a cooperative association (s) hav¬ 
ing less than the required five (5) per¬ 
cent of the producers participating in the 
advertising and promotion program and 
who have not elected to combine mem¬ 
berships as provided in paragraph (b) of 
this section, shall be supervised by the 
market administrator in the following 
manner: 

(1) Promptly after the effective date 
of this amending order and annually 
thereafter the market administrator 
shall give notice to participating pro¬ 
ducer members of such cooperatives and 
participating nonmember producers of 
their opportunity to nominate one or 
more agency representatives as the case 
may be, and also shall specify the num¬ 
ber of representatives to be selected. 

(2) Following the closing date for 
nominations, the market administrator 
shall announce the nominees who are 
eligible for agency membership and shall 
conduct a referendum among the indi¬ 
vidual producers eligible to vote. The 
election to membership shall be deter¬ 
mined on the basis of the nominee (or 
nominees) receiving the largest number 
of eligible votes. If an elected represent¬ 


ative subsequently discontinues producer 
status or is otherwise unable to complete 
his term of office, the market administra¬ 
tor shall appoint as his replacement the 
participating producer who received the 
next highest number of eligible votes. 

§ 1126.114 Agency operating procedure. 

A majority of the Agency members 
shall constitute a quorum and any ac¬ 
tion of the Agency shall require a major¬ 
ity of concurring votes of those present 
and voting. 

§ 1126.115 Powers of ilie Agency* 

The Agency is empowered to: 

(a) Administer the terms and provi¬ 
sions within the scope of Agency au¬ 
thority pursuant to § 1126.110; 

<b) Make rules and regulations to ef¬ 
fectuate the purposes of Public Law 
91-670; 

(c) Recommend amendments to the 
Secretary; and 

(d) With approval of the Secretary, 
enter into contracts and agreements with 
persons or organizations as deemed 
necessary to carry out advertising and 
promotion programs and projects speci¬ 
fied in §§ 1126.110 and 1126.117. 

§ 1126.116 Duties of the Agency* 

The Agency shall perform all duties 
necessary to carry out the terms and pro¬ 
visions of this program including, but 
not limited to, the following: 

(a) Meet, organize, and select from 
among Its members a chairman and such 
other officers and committees as may be 
necessary, and adopt and make public 
such rules as may be necessary for the 
conduct of its business; 

(b) Develop programs and projects 
pursuant to §§ 1126.110 and 1126.117; 

(c) Keep minutes, books, and records 
and submit books and records for exami¬ 
nation by the Secretary and furnish any 
information and reports requested by 
the Secretary; 

(d) Prepare and submit to the Secre¬ 
tary for approval prior to each quarterly 
period a budget showing the projected 
amounts to be collected during the 
quarter and how such funds are to be dis¬ 
bursed by the Agency; 

(e) When desirable, establish an ad¬ 
visory committee(s) of persons other 
than Agency members; 

(f) Employ and fix the compensation 
of any person deemed to be necessary to 
its exercise of powers and performance 
of duties; 

(g> Establish the rate of reimburse¬ 
ment to the members of the Agency for 
expenses in attending meetings and pay 
the expenses of administering the 
Agency; and 

(h) Provide for the bonding of all per¬ 
sons handling Agency funds in an 
amount and with surety thereon satis¬ 
factory to the Secretary. 

§1120.117 Advertising, Research, Edu¬ 
cation, and Promotion Program. 

The Agency shall develop and submit 
to the Secretary for approval all pro¬ 
grams or projects undertaken under the 
authority of this part. Such programs or 
projects may provide for: 


(a) The establishment, issuance, ef¬ 
fectuation, and administration of appro¬ 
priate programs or projects for the ad¬ 
vertising and promotion of milk and milk 
products on a nonbrand basis; 

(b) The utilization of the services of 
other organizations to carry out Agency 
programs and projects if the Agency 
finds that such activities will benefit pro¬ 
ducers under this part; and 

(c) The establishment, support, and 
conduct of research and development 
projects and studies that the Agency 
finds will benefit all producers under this 
part. 

§1126.118 Limitation of expenditures 
by the Agency. 

(a) Not more than 5 percent of the 
funds received by the Agency pursuant 
to § 1126.121(b)(1) shall be utilized for 
administrative expense of the Agency. 

(b) Agency funds shall not. in any 
manner, be used for political activity or 
for the purpose of influencing govern¬ 
mental policy or action, except in recom¬ 
mending to the Secretary amendments to 
the advertising and promotion program 
provisions of tliis part. 

(c) Agency funds may not be ex¬ 
pended to solicit producer participation. 

(d) Agency funrs may be used only 
for programs and projects promoting the 
domestic marketing and consumption of 
milk and its products. 

§1126.119 Persona] liability. 

No member of the Agency shall be held 
personally responsible, either individu¬ 
ally or jointly with others, in any way 
whatsoever to any person for errors in 
judgment, mistakes, or other acts, either 
of commission or omission, of such mem¬ 
ber in performance of his duties, except 
for acts of willful misconduct, gross neg¬ 
ligence, or those which are criminal In 
nature. 

§ 1126.120 Procedure for requesting 
refunds. 

Any producer may apply for refund 
under the procedure set forth under par¬ 
agraphs (a) through (c) of this section. 

(a) Refund shall be accomplished only 
through application filed with the mar¬ 
ket administrator in the form prescribed 
by the market administrator and signed 
by the producer. Only that information 
necessary to identify the producer and 
the records relevant to the refund may be 
required of such producer. 

<b) Except as provided in paragraph 
(c) of this section, the request shall be 
submitted within the first 15 days of De¬ 
cember, March, June, or September for 
milk to be marketed during the ensuing 
calendar quarter beginning on the first 
day of January, April, July, and October, 
respectively. 

(c) A dairy farmer who first acquires 
producer status under this part after the 
15th day of December, March, June, or 
September, as the case may be, and prior 
to the start of the next refund notifica¬ 
tion period as specified in paragraph «b > 
of this section, may, upon application 
filed with the market administrator pur¬ 
suant to paragraph (a) of this section, 
be eligible for refund on all marketings 
against which an assessment is withheld 
during such period and including the 
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remainder of the calendar quarter in¬ 
volved. This paragraph also shall be ap¬ 
plicable to all producers during the pe¬ 
riod following the effective date of this 
amending order to the beginning of the 
first full calendar quarter for which the 
opportunity exists for such producers to 
request refunds pursuant to paragraph 
( b> of this section. 

§ 1126.121 Duties of the market admin¬ 
istrator. 

Except as specified in § 1126.116 the 
market administrator in addition to 
other duties specified by this part, shall 
perform all the duties necessary to ad¬ 
minister the terms and provisions of the 
advertising and promotion program in¬ 
cluding, but not limited to, the follow¬ 
ing: 

(a) Within 30 days after the effective 
date of this amending order, and annu¬ 
ally thereafter, conduct a referendum to 
determine representation on the Agency 
pursuant to § 1126.113(c); 

(b) Set aside the amounts subtracted 
under § 1126.71(e) into an advertising 
and promotion fund, separately ac¬ 
counted for, from which shall be dis¬ 
bursed: 

(1) To the Agency each month, all 
such funds less any necessary amount 
held in reserve to cover refunds pursu¬ 
ant to subparagraphs (2) and (3) of this 
paragraph, and payments to cover ex¬ 
penses of the market administrator in¬ 
curred in the administration of the ad¬ 
vertising and promotion program (in¬ 
cluding audit). 

(2) Refund to producers the amounts 
of mandatory checkoff for advertising 
and promotion programs required under 
authority of State law applicable to such 
producers, but not in amounts that ex¬ 
ceed a rate of 5 cents per hundredweight 
on the volume of milk pooled by any such 
producer for which deductions were 
made pursuant to § 1126.71 (e). 

(3) After the end of each calendar 
quarter, make a refund to each producer 
who has made application for such re¬ 
fund pursuant to § 1126.120. Such refund 
shall be computed at the rate of 5 cents 
per hundredweight of such producer’s 
milk pooled for which deductions were 
made pursuant to § 1126.71(e) for such 
calendar quarter, less the amount of any 
refund otherwise made to the producer 
pursuant to subparagraph (2) of this 
paragraph. 

(c) Promptly after the effective date 
of this amending order, and thereafter 
with respect to new producers, forward 
to each producer a copy of the provi¬ 
sions of the advertising and promotion 
program (§§ 1126.110 through 1126.122). 

(d) Make necessary audits to estab¬ 
lish that all Agency funds are used only 
for authorized purposes. 

§ 1126.122 Liquidation. 

In the event that the provisions of this 
advertising and promotion program are 
terminated, any remaining uncommitted 
funds applicable thereto shall revert 
to the producer-settlement fund of 
§ 1126.92. 


PART 1127—MILK IN THE SAN 
ANTONIO MARKETING AREA 

1. In §1127.61, paragraph (b)(5) is 
revised as follows: 

§ 1127.61 Obligation of handler operat¬ 
ing a partially regulated distributing 
plant. 

• • • • • 

(b) • • * 

(5) From the value of such milk at the 
Class I price applicable at the location 
of the nonpool plant (not to be less than 
the Class n price) subtract its value at 
the uniform price applicable at such 
location plus 5 cents (not to be less than 
the Class II price) less the value of such 
skim milk at the Class II price. 

2. In § 1127.71, a new paragraph (c-1) 
is added as follows: 

§ 1127.71 Compulation of uniform price. 
* • * • • 

(c-1) Subtract an amount computed 
by multiplying the total hundredweight 
of producer milk included pursuant to 
paragraph (a) of this section by 5 cents; 
* ♦ • • • 

3. In § 1127.84, paragraph (b)(2) is 
revised as follows: 

§ 1127.84 Payments to the producer- 
settlement fund. 

* * • ♦ • 

(b) * • • 

(2) The value at the uniform price(s) 
applicable at the location of the plant(s) 
from which received plus 5 cents (not 
to be less than the value at the Class II 
price) with respect to other source milk 
for which a value is computed pursuant 
to § 1127.70(d). 

4. Immediately following § 1127.88, a 
new centerhead and new §§ 1127.110 
through 1127.122 are added as follows: 

Advertising and Promotion Program 
§1127.110 Agency. 

“Agency” means an agency organized 
by producers and producers cooperative 
associations, in such form and with 
methods of operation specified in this 
part, which is authorized to expend funds 
made available pursuant to § 1127.121(b) 
(1), on approval by the Secretary, for the 
purposes of establishing or providing for 
establishment of research and develop¬ 
ment projects, advertising (excluding 
brand advertising), sales promotion, edu¬ 
cational, and other programs, designed 
to improve or promote the domestic mar¬ 
keting and consumption of milk and its 
products. Members of the Agency shall 
serve without compensation but shall be 
reimbursed for reasonable expenses in¬ 
curred in the performance of duties as 
members of the Agency. 

§ 1127.111 Composition of Agency. 

Subject to the conditions of para¬ 
graph (a) of this section, each coopera¬ 
tive association or combination of co¬ 
operative associations, as provided for 
under § 1127.113(b), is authorized one 
agency representative for each full 5 


percent of the participating member pro¬ 
ducers (producers who have not re¬ 
quested refunds for the most recent 
quarter) it represents. Cooperative asso¬ 
ciations with less than 5 percent of the 
total participating producers which have 
elected not to combine pursuant to 
§ 1127.113(b), and participating pro¬ 
ducers who are not members of coopera¬ 
tives, are authorized to select from such 
group, in total, one agency representa¬ 
tive for each full 5 percent that such 
producers constitute of the total partici¬ 
pating producers. If such group of pro¬ 
ducers in total constitutes less than 5 
percent, it shall nevertheless be author¬ 
ized to select from such group in total 
one agency representative. For the pur¬ 
pose of the agency’s initial organization, 
all persons defined as producers shall be 
considered as participating producers. 

(a) If any cooperative association or 
combination of cooperative associations, 
as provided for under § 1127.113(b), has 
a majority of the participating produc¬ 
ers, representation from such coopera¬ 
tive or group of cooperatives, as the case 
may be, shall be limited to the minimum 
number of representatives necessary to 
constitute a majority of the agency rep¬ 
resentatives. 

§1127.112 Terra of office. 

The term of office of each member of 
the Agency shall be 1 year, or until a 
replacement is designated by the co¬ 
operative association or is otherwise ap¬ 
propriately elected. 

§1127.113 Selection of Agency mem¬ 
ber?*. 

The selection of Agency members shall 
be made pursuant to paragraphs (a), 
(b), and (c) of this section. Each person 
selected shall qualify by filing with the 
market administrator a written accept¬ 
ance promptly after being notified of 
such selection. 

(a) Each cooperative authorized one 
or more representatives to the Agency 
shall notify the market administrator of 
the name and address of each represent¬ 
ative who shall serve at the pleasure of 
the cooperative. 

(b) For purposes of this program, co¬ 
operative associations may elect to com¬ 
bine their participating memberships 
and, if the combined total of participat¬ 
ing producers of such cooperatives is 5 
percent or more of the total participating 
producers, such cooperatives shall be eli¬ 
gible to select a representative(s) to the 
Agency under the rules of § 1127.111 and 
paragraph (a) of this section. 

(c) Selection of Agency members to 
represent participating nonmember pro¬ 
ducers and participating producer mem¬ 
bers of a cooperative association(s) 
having less than the required five (5) 
percent of the producers participating in 
the advertising and promotion program 
and who have not elected to combine 
memberships as provided in paragraph 
(b) of this section, shall be supervised 
by the market administrator in the fol¬ 
lowing manner: 
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(1) Promptly after the effective date 
of this amending order and annually 
thereafter the market administrator 
shall give notice to participating pro¬ 
ducer members of such cooperatives and 
participating nonmember producers of 
their opportunity to nominate one or 
more agency representatives as the case 
may be, and also shall specify the num¬ 
ber of representatives to be selected. 

(2) Following the closing date for 
nominations, the market administrator 
shall announce the nominees who are 
eligible for agency membership and shall 
conduct a referendum among the indi¬ 
vidual producers eligible to vote. The 
election to membership shall be deter¬ 
mined on the basis of the nominee (or 
nominees) receiving the largest number 
of eligible votes. If an elected representa¬ 
tive subsequently discontinues producer 
status or is otherwise unable to complete 
his term of office, the market administra¬ 
tor shall appoint as his replacement the 
participating producer who received the 
next highest number of eligible votes. 

§ 1127.114 Agency operating procedure. 

A majority of the Agency members 
shall constitute a quorum and any ac¬ 
tion of the Agency shall require a major¬ 
ity of concurring votes of those present 
and voting. 

§ 1127.115 Powers x*f the Agency. 

The Agency is empowered to: 

(a) Administer the terms and provi¬ 
sions within the scope of Agency au¬ 
thority pursuant to § 1127.110; 

(b) Make rules and regulations to ef¬ 
fectuate the purposes of Public Law 
91-670; 

(c) Recommend amendments to the 
Secretary; and 

(d) With approval of the Secretary, 
enter into contracts and agreements with 
persons or organizations as deemed 
necessary to carry out advertising and 
promotion programs and projects speci¬ 
fied in §§ 1127.110 and 1127.117. 

§ 1127.116 Duties of the Agency. 

The Agency shall perform all duties 
necessary to carry out the terms and 
provisions of this program including, but 
not limited to, the following: 

(a) Meet, organize, and select from 
among its members a chairman and such 
other officers and committees as may be 
necessary, and adopt and make public 
such rules as may be necessary for the 
conduct of its business; 

(b) Develop programs and projects 
pursuant to §§ 1127.110 and 1127.117; 

(c) Keep minutes, books, and records 
and submit books and records for exami¬ 
nation by the Secretary and furnish any 
information and reports requested by 
the Secretary; 

(d) Prepare and submit to the Secre¬ 
tary for approval prior to each quarterly 
period a budget showing the projected 
amounts to be collected during the 
quarters and how such funds are to be 
disbursed by the Agency; 

<e) When desirable, establish an ad¬ 
visory committee(s) of persons other 
than Agency members; 


(f) Employ and fix the compensation 
of any person deemed to be necessary to 
its exercise of powers and performance 

k of duties; 

(g) Establish the rate of reimburse¬ 
ment to the members of the Agency for 
expenses in attending meetings and pay 
the expenses of administering the 
Agency; and 

(h) Provide for the bonding of all per¬ 
sons handling Agency funds in an 
amount and with surety thereon satis¬ 
factory to the Secretary. 

§1127.117 Advertising-Research, Edu¬ 
cation, and Promotion Program. 

The Agency shall develop and submit 
to the Secretary for approval all pro¬ 
grams or projects undertaken under the 
authority of this part. Such programs or 
projects may provide for: 

(a) The establishment, issuance, ef¬ 
fectuation, and administration of appro¬ 
priate programs or projects for the ad¬ 
vertising and promotion of milk and milk 
products on a nonbrand basis; 

(b) The utilization of the services of 
other organizations to carry out Agency 
programs and projects if the Agency 
finds that such activities will benefit pro¬ 
ducers under this part; and 

(c) The establishment, support, and 
conduct of research and development 
projects and studies that the Agency 
finds will benefit all producers under this 
part. 

§ 1127.118 Limitation of expenditures 
by tlic Agency. 

(a) Not more than 5 percent of the 
funds received by the Agency pursuant 
to § 1127.121(b)(1) shall be utilized for 
administrative expense of the Agency. 

(b) Agency funds shall not, in any 
manner, be used for political activity or 
for the purpose of influencing govern¬ 
mental policy or action, except in recom¬ 
mending to the Secretary amendments to 
the advertising and promotion program 
provisions of this part. 

(c) Agency funds may not be ex¬ 
pended to solicit producer participation. 

(d) Agency funds may be used only 
for programs and projects promoting the 
domestic marketing and consumption of 
milk and its products. 

§1127.119 Personal liability. 

No member of the Agency shall be held 
personally responsible, either individu¬ 
ally or jointly with others, in any way 
whatsoever to any person for errors in 
judgment, mistakes, or other acts, either 
of commission or omission, of such mem¬ 
ber in performance of his duties, except 
for acts of willful misconduct, gross neg¬ 
ligence, or those which are criminal in 
nature. 

§ 1127.120 Procedure for requesting 
refunds. 

Any producer may apply for refund 
under the procedure set forth under par¬ 
agraphs (a) through (c) of this section. 

(a) Refund shall be accomplished only 
through application filed with the mar¬ 
ket administrator in the form prescribed 
by the market administrator and signed 
by the producer. Only that information 
necessary to identify the producer and 


the records relevant to the refund may be 
required of such producer. 

(b) Except as provided in paragraph 

(c) of this section, the request shall be 
submitted within the first 15 days of De¬ 
cember, March, June, or September for 
milk to be marketed during the ensuing 
calendar quarter beginning on the first 
day of January, April, July, and October, 
respectively. 

(c) A dairy farmer who first acquires 
producer status under this part after the 
15th day of December, March, June, or 
September, as the case may be, and prior 
to the start of the next refund notifica¬ 
tion period as specified in paragraph <b) 
of this section, may, upon' application 
filed with the market administrator pur¬ 
suant to paragraph (a) of this section, 
be eligible for refund on all marketings 
against which an assessment is withheld 
during such period and including the 
remainder of the calendar quarter in¬ 
volved. This paragraph also shall be ap¬ 
plicable to all producers during the pe¬ 
riod following the effective date of this 
amending order to the beginning of the 
first full calendar quarter for which the 
opportunity exists for such producers to 
request refunds pursuant to paragraph 
(b) of this section. 

§ 1127.121 Duties of tlic market admin, 
hrtrator. 

Except as specified in § 1127.116, the 
market administrator, in addition to 
other duties specified by this part, shall 
perform all the duties necessary to ad¬ 
minister the terms and provisions of the 
advertising and promotion program In¬ 
cluding, but not limited to, the follow¬ 
ing: 

(a) Within 30 days after the effective 
date of this amending order, and annu¬ 
ally thereafter, conduct a referendum to 
determine representation on the Agency 
pursuant to § 1127.113(c); 

(b) Set aside the amounts subtracted 
under § 1127.71 (c-1) into an advertising 
and promotion fund, separately ac¬ 
counted for, from which shall be dis¬ 
bursed: 

(1) To the Agency each month, all 
such funds less any necessary amount 
held in reserve to cover refunds pursu¬ 
ant to subparagraphs (2) and (3) of this 
paragraph, and payments to cover ex¬ 
penses of the market administrator in¬ 
curred in the administration of the 
advertising and promotion program < in¬ 
cluding audit). 

(2) Refund to producers the amounts 
of mandatory checkoff for advertising 
and promotion programs required under 
authority of State law applicable to such 
producers, but not in amounts that ex¬ 
ceed a rate of 5 cents per hundredweight 
on the volume of milk pooled by any such 
producer for which deductions were 
made pursuant to § 1127.71 (c-1). 

(3) After the end of each calendar 
quarter, make a refund to each producer 
who has made application for such re¬ 
fund pursuant to § 1127.120. Such refund 
shall be computed at the rate of 5 cents 
per hundredweight of such producer s 
milk pooled for which deductions were 
made pursuant to § 1127.71 (c-1) for such 
calendar quarter, less the amount of any 


FEDERAL REGISTER, VOL. 37, NO. 176—SATURDAY, SEPTEMBER 9, 1972 






PROPOSED RULE MAKING 


18363 


refund otherwise made to the producer 
pursuant to subparagraph (2) of this 

uara graph* 

(c) Promptly after the effective date 
of this amending order, and thereafter 
with respect to new producers, forward 
to each producer a copy of the provi¬ 
sions of the advertising and promotion 
program <§§ 1127.110 through 1127.122). 

(d) Make necessary audits to estab¬ 
lish that all Agency funds are used only 
for authorized purposes. 

§ 1127.122 Liquidation. 

In the event that the provisions of this 
advertising and promotion program are 
terminated, any remaining uncommitted 
funds applicable thereto shall revert to 
the producer-settlement fund of § 1127. 
83. 

PART 1128—MILK IN THE CENTRAL 

WEST TEXAS MARKETING AREA 

1. section 1128.60 is revised as follows: 

§ 1128.60 Producer-handler. 

Sections 1128.40 through 1128.46, 
1128.50 through 1128.53. 1128.70 through 
1128.75, 1128.80, 1128.81, 1128.90 through 
1128.98. and 1128.110 through 1128.122 
shall not apply to a producer-handler. 

2. In § 1128.62, paragraph (b)(5) is 

revised as follows: 

§ 1J 28.62 Obligation of handler operat¬ 
ing a partially regulated distributing 
plant. 

• • * • • 

(to) • • • 

(5) From the value of such milk at 
the Class I price applicable at the loca¬ 
tion of the nonpool plant (not to be less 
than the Class n price) subtract its 
value at the uniform price applicable at 
such location plus 5 cents (not to be 
less than the Class II price) and add for 
the quantity of reconstituted skim milk 
specified in subparagraph (3) of this 
paragraph in its value computed at the 
Class I price applicable at the location of 
the nonpool plant (not to be less than 
the Class II price) less the value of such 
skim milk at the Class n price. 

3. In § 1128.71, the word "and” at the 
end of paragraph (c) is deleted, the 
period at the end of paragraph (d) is 
deleted and a semicolon followed by the 
word ‘and” is added thereat, and a new 
paragraph (e) is added as follows: 

§1128.71 Computation of aggregate 
'alue used to determine uniform 

price. 

• • • • • 

( e) Subtract an amount computed by 
multiplying the total hundredweight of 
producer milk included pursuant to par¬ 
agraph (a) of this section by 5 cents. 

4 In § 1128.94, paragraph (b) (2) is 
revised as follows: 

§ 1128.91 Payments to the produeer- 
•*eUlcment fund. 

• • • ♦ • 

(b) • • • 

(2) The value at the uniform price ap¬ 
plicable at the location of the plant (s) 


from which received plus 5 cents (not 
to be less than the value at the Class II 
price) with respect to other source milk 
for which a value is computed pursuant 
to § 1128.70(e). 

5. Immediately following § 1128.98. a 
new centerhead and new §§ 1128.110 
through 1128.122 are added as follows: 

Advertising and Promotion Program 
§ 1128.110 Agency. 

"Agency” means an agency organized 
by producers and producers* cooperative 
associations, in such form and with 
methods of operation specified in this 
part, which is authorized to expend funds 
made available pursuant to § 1128.121(b) 

(1), on approval by the Secretary, for the 
purposes of establishing or providing for 
establishment of research and develop¬ 
ment projects, advertising (excluding 
brand advertising), sales promotion, ed¬ 
ucational. and other programs, designed 
to improve or promote the domestic mar¬ 
keting and consumption of milk and its 
products. Members of the Agency shall 
serve without compensation but shall be 
reimbursed for reasonable expenses in¬ 
curred in the performance of duties as 
members of the Agency. 

§1128.111 Composition of Agency. 

Subject to the conditions of para¬ 
graph (a) of this section, each coopera¬ 
tive association or combination of co¬ 
operative associations, as provided for 
under § 1128.113(b), is authorized one 
agency representative for each full 5 
percent of the participating member 
producers (producers who have not re¬ 
quested refunds for the most recent 
quarter) it represents. Cooperative as¬ 
sociations with less than 5 percent of the 
total participating producers which 
have elected not to combine pursuant to 
§ 1128.113(b), and participating pro¬ 
ducers who are not members of cooper¬ 
atives, are authorized to select from such 
group, in total, one agency representa¬ 
tive for each full 5 percent that such 
producers constitute of the total partici¬ 
pating producers. If such group of pro¬ 
ducers in total constitutes less than 5 
percent, it shall nevertheless be author¬ 
ized to select from such group in total 
one agency representative. For the pur¬ 
pose of the agency’s initial organization, 
all persons defined as producers shall be 
considered as participating producers. 

(a) If any cooperative association or 
combination of cooperative associations, 
as provided for under § 1128.113(b), has 
a majority of the participating produc¬ 
ers, representation from such coopera¬ 
tive or group of cooperatives, as the case 
may be. shall be limited to the minimum 
number of representatives necessary to 
constitute a majority of the agency 
representatives. 

§1128.112 Term of office. 

The term of office of each member of 
the Agency shall be 1 year, or until a 
replacement is designated by the co¬ 
operative association or is otherwise ap¬ 
propriately elected. 


§1128.113 Selection of Agency mem¬ 
bers. 

The selection of Agency members shall 
be made pursuant to paragraphs (a), 

(b), and (c) of this section. Each person 
selected shall qualify by filing with the 
market administrator a written accept¬ 
ance promptly after being notified of 
such selection. 

(a) Each cooperative authorized one 
or more representatives to the Agency 
shall notify the market administrator of 
the name and address of each represent¬ 
ative who shall serve at the pleasure of 
the cooperative. 

(b) For purposes of this program, co¬ 
operative associations may elect to com¬ 
bine their participating memberships 
and, if the combined total of participat¬ 
ing producers of such cooperatives is 5 
percent or more of the total participating 
producers, such cooperatives shall be eli¬ 
gible to select a representative (s) to the 
Agency under the rules of § 1128.111 and 
paragraph (a) of this section. 

(c) Selection of agency members to 
represent participating nonmember pro¬ 
ducers and participating producer mem¬ 
bers of a cooperative association (s) hav¬ 
ing less than the required five (5) per¬ 
cent of the producers participating in the 
advertising and promotion program and 
who have not elected to combine mem¬ 
berships as provided in paragraph (b) of 
tilts section, shall be supervised by the 
market administrator in the following 
manner: 

(1) Promptly after the effective date 
of this amending order and annually 
thereafter the market administrator 
shall give notice to participating pro¬ 
ducer members of such cooperatives and 
participating nonmember producers of 
their opportunity to nominate one or 
more agency representatives as the case 
may be, and also shall specify the num¬ 
ber of representatives to be selected. 

(2) Following the close date for 
nominations, the market administrator 
shall announce the nominees who are 
eligible for agency membership and shall 
conduct a referendum among the indi¬ 
vidual producers eligible to vote. The 
election to membership shall be deter¬ 
mined on the basis of the nominee (or 
nominees) receiving the largest number 
of eligible votes. If an elected representa¬ 
tive subsequently discontinues producer 
status or is otherwise unable to complete 
his term of office, the market administra¬ 
tor shall appoint as his replacement the 
participating producer who received the 
next highest number of eligible votes. 

§ 1128.11 1 Agency operating procedure. 

A majority of the Agency members 
shall constitute a quorum and any ac¬ 
tion of the Agency shall require a major¬ 
ity of concurring votes of those present 
and voting. 

§ 1128.113 Powers of the Agency. 

The Agency is empowered to: 

(a) Administer the terms and provi¬ 
sions within the scope of Agency au¬ 
thority pursuant to § 1128.110; 


No. 176—pt. i-1* 


FEDERAL REGISTER, VOL. 37, NO. 176—SATURDAY, SEPTEMBER 9, 1972 







183G4 

(b) Make rules and regulations to ef¬ 
fectuate the purposes of Public Law 
91-670; 

(c) Recommend amendments to the 
Secretary; and 

(d) With approval of the Secretary, 
enter into contracts and agreements with 
persons or organizations as deemed 
necessary to carry out advertising and 
promotion programs and projects speci¬ 
fied in §§ 1128.110 and 1128.117. 

§ 1128.116 Duties of the Agency. 

The Agency shall perform all duties 
necessary to carry out the terms and pro¬ 
visions of this program including, but 
not limited to, the following: 

(a) Meet, organize, and select from 
among its members a chairman and such 
other officers and committees as may be 
necessary, and adopt and make public 
such rules as may be necessary for the 
conduct of its business; 

(b) Develop programs and projects 
pursuant to §§ 1128.110 and 1128.117; 

(c) Keep minutes, books, and records 
and submit books and records for exami¬ 
nation by the Secretary and furnish any 
Information and reports requested by 
the Secretary; 

(d) Prepare and submit to the Secre¬ 
tary for approval prior to each quarterly 
period a budget showing the projected 
amounts to be collected during the 
quarter and how such funds are to be 
disbursed by the Agency; 

(e) When desirable, establish an ad¬ 
visory committee(s) of persons other 
than Agency members; 

(f) Employ and fix the compensation 
of any person deemed to be necessary to 
its exercise of powers and performance 
of duties; 

(g) Establish the rate of reimburse¬ 
ment to the members of the Agency for 
expenses in attending meetings and pay 
the expenses of administering the 
Agency; and 

(h) Provide for the bonding of all per¬ 
sons handling Agency funds in an 
amount and with surety thereon satis¬ 
factory to the Secretary. 

§ 1126.117 Advertising, Research, Edu¬ 
cation, and Promotion Program. 

The Agency shall develop and submit 
to the Secretary for approval all pro¬ 
grams or projects undertaken under the 
authority of this part. Such programs or 
projects may provide for: 

(a) The establishment, issuance, ef¬ 
fectuation, and administration of appro¬ 
priate programs or projects for the ad¬ 
vertising and promotion of milk and milk 
products on a nonbrand basis; 

(b) The utilization of the services of 
other organizations to carry out Agency 
programs and projects if the Agency 
finds that such activities will benefit pro¬ 
ducers under this part ; and 

(c) The establishment, support, and 
conduct of research and development 
projects and studies that the Agency 
finds will benefit all producers under this 
part. 

§1128.118 Limitation of expenditures 
by the Agency. 

(a) Not more than 5 percent of the 
funds received by the Agency pursuant 
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to § 1128.121(b)(1) shall be utilized for 
administrative expense of the Agency. 

(b) Agency funds shall not, in any 
manner, be used for political activity or 
for the purpose of influencing govern¬ 
mental policy or action, except in recom¬ 
mending to the Secretary amendments to 
the advertising and promotion program 
provisions of this part. 

(c) Agency funds may not be ex¬ 
pended in solicit producer participation, 

(d) Agency funds may be used only 
for programs and projects promoting the 
domestic marketing and consumption of 
milk and its products. 

§1128.119 Personal liability. 

No member of the Agency shall be held 
personally responsible, either individu¬ 
ally or jointly with others, in any way 
whatsoever to any person for errors in 
judgment, mistakes, or other acts, either 
of commission or omission, of such mem¬ 
ber in performance of his duties, except 
for acts of willful misconduct, gross neg¬ 
ligence, or those which are criminal in 
nature. 

§ 1128.120 Procedure for requesting 
refunds. 

Any producer may apply for refund 
under the procedure set forth under par¬ 
agraphs (a) through (c) of this section. 

(a) Refund shall be accomplished only 
through application filed with the mar¬ 
ket administrator in the form prescribed 
by the market administrator and signed 
by the producer. Only that information 
necessary to identify the producer and 
the records relevant to the refund may be 
required of such producer. 

(b) Except as provided in paragraph 

(c) of this section, the request shall be 
submitted within the first 15 days of De¬ 
cember, March, June, or September for 
milk to be marketed during the ensuing 
calendar quarter beginning on the first 
day of January, April, July, and October, 
respectively. 

(c) A dairy fanner who first acquires 
producer status under this part after the 
15th day of December, March, June, or 
September, as the case may be, and prior 
to the start of the next refund notifica¬ 
tion period as specified in paragraph (b) 
of this section, may, upon application 
filed with the market administrator pur¬ 
suant to paragraph (a) of this section, 
be eligible for refund on all marketings 
against which an assessment is withheld 
during such period and including the 
remainder of the calendar quarter in¬ 
volved. This paragraph also shall be ap¬ 
plicable to all producers during the pe¬ 
riod following the effective date of this 
amending order to the beginning of the 
first full calendar quarter for which the 
opportunity exists for such producers to 
request refunds pursuant to paragraph 
(b) of this section. 

§ 1128.121 Duties of the market admin¬ 
istrator. 

Except as specified in § 1128.116, the 
market administrator, in addition to 
other duties specified by this part, shall 
perform all the duties necessary to ad¬ 
minister the terms and provisions of the 
advertising and promotion program in¬ 


cluding, but not limited to, the follow¬ 
ing: 

(a) Within 30 days after the effective 
date of this amending order, and annu¬ 
ally thereafter, conduct a referendum to 
determine representation on the Agency 
pursuant to § 1128.113(c); 

(b) Set aside the amounts subtracted 
under § 1128.71(e) into an advertising 
and promotion fund, separately ac¬ 
counted for, from which shall be dis¬ 
bursed : 

(1) To the Agency each month, all 
such funds less any necessary amount 
held in reserve to cover refunds pursu¬ 
ant to subparagraphs (2) and (3) of this 
paragraph, and payments to cover ex¬ 
penses of the market administrator in¬ 
curred in the administration of the ad¬ 
vertising and promotion program (in¬ 
cluding audit). 

(2) Refund to producers the amounts 
of mandatory checkoff for advertising 
and promotion programs required under 
authority of State law applicable to such 
producers, but not in amounts that ex¬ 
ceed a rate of 5 cents per hundredweight 
on the volume of milk pooled by any such 
producer for which deductions were 
made pursuant to § 1128.71(e). 

(3) After the end of each calendar 
quarter, make a refund to each producer 
who has made application for such re¬ 
fund pursuant to § 1128.120. Such refund 
shall be computed at the rate of 5 cents 
per hundredweight of such producer's 
milk pooled for which deductions were 
made pursuant to § 1128.71(e) for such 
calendar quarter, less the amount of any 
refund otherwise made to the producer 
pursuant to subparagraph (2) of this 
paragraph. 

(c) Promptly after the effective date 
of this amending order, and thereafter 
with respect to new producers, forward 
to each producer a copy of the provi¬ 
sions of the advertising and promotion 
program (§§ 1128.110 through 1128.122). 

(d) Make necessary audits to establish 
that all Agency funds are used only for 
authorized purposes. 

§ 1128.122 Liquidation. 

In the event that the provisions of this 
advertising and promotion program are 
terminated, any remaining uncommitted 
funds applicable thereto shall revert 
to the producer-settlement fund of 
§ 1128.93. 


PART 1129—-MILK IN THE AUSTIN- 
WACO MARKETING AREA 

1. Section 1129.60 is revised as follows: 
§ 1129.60 Producer-handler. 

Sections 1129.40 through 1129.46, 
1129.50 through 1129.54, 1129.70 through 
1129.72, 1129.90 through 1129.95, and 
1129.110 through 1129.122 shall not apply 
to a producer-handler. 

2. In § 1129.71, the word “and” at the 
end of paragraph (b) is deleted, the pe¬ 
riod at the end of paragraph (c) is de¬ 
leted and a semicolon followed by the 
word “and” is added thereat, and a new 
paragraph (d) is added as follows; 
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§1129.71 Computation of aggregate 
value used to determine uniform 

price. 

, • • • • 

• d) Subtract an amount computed by 
multiplying the total hundredweight of 
producer milk in each class by 5 cents; 

3 . Add a new § 1129.96 as follows: 

§1129.96 Payment of advertising and 
promotion funds. 

On or before the 15th day after the 
end of each month during which pro¬ 
ducer milk was received, each handler 
shall turn over to the market adminis¬ 
trator the advertising and promotion 
funds deducted pursuant to § 1129.71(d). 

4 Immediately following § 1129.96, a 
new centerhead and new §§ 1120.110 
through 1129.122 are added as follows: 

Advertising and Promotion Program 
§1129.110 Agency. 

• Agency” means an agency organized 
by producers and producers* cooperative 
associations, in such form and with 
methods of operation specified in this 
part, which is authorized to expend funds 
made available pursuant to § 1129.121(b) 

< 1) . on approval by the Secretary, for the 
purposes of establishing or providing for 
establishment of research and develop¬ 
ment projects, advertising (excluding 
brand advertising). sales promotion, edu¬ 
cational, and other programs, designed 
to improve or promote the domestic mar¬ 
keting and consumption of milk and its 
products. Members of the Agency shall 
serve without compensation but shall be 
reimbursed for reasonable expenses in¬ 
curred in the performance of duties as 
members of the Agency. 

§ 1129.111 Composition of Agency. 

Subject to the conditions of para¬ 
graph (a) of this section, each coopera¬ 
tive association or combination of co¬ 
operative associations, as provided for 
under § 1129.113(b), is authorized one 
agency representative for each full 5 
percent of the participating member 
producers (producers who have not re¬ 
quested refunds for the most recent 
quarter) it represents. Cooperative as¬ 
sociations with less than 5 percent of 
the total participating producers which 
have elected not to combine pursuant 
to § 1129.113(b), and participating pro¬ 
ducers who are not members of coopera¬ 
tives. are authorized to select from such 
group, in total, one agency representative 
tor each full 5 percent that such pro¬ 
ducers constitute of the total participat¬ 
ing producers. If such group of producers 
in total constitutes less than 5 percent, 
it shall nevertheless be authorized to 
select from such group in total one 
agency representative. For the purpose 
of the agency's initial organization, all 
Persons defined as producers shall be 
considered as participating producers. 

•a) If any cooperative association or 
combination of cooperative associations, 
as provided for under § 1129.113(b), has 
a majority of the participating pro¬ 
ducers, representation from such co¬ 
operative or group of cooperatives, as 
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the case may be, shall be limited to the 
minimum number of representatives 
necessary to constitute a majority of tiie 
agency representatives. 

§1129.112 Term of office. 

The term of office of each member of 
the Agency shall be 1 year, or until a 
replacement is designated by the co¬ 
operative association or is otherwise ap¬ 
propriately elected. 

§ 1129.113 Selection of Agency men*, 
hern. 

The selection of Agency members shall 
be made pursuant to paragraphs (a), 

(b), and (c) of this section. Each person 
selected shall qualify by filing with the 
market administrator a written accept¬ 
ance promptly after being notified of 
such selection. 

(a) Each cooperative authorized one 
or more representatives to the Agency 
shall notify the market administrator of 
the name and address of each represent¬ 
ative. who shall serve at the pleasure of 
the cooperative. 

<b> For purposes of this program, co¬ 
operative associations may elect to com¬ 
bine their participating memberships 
and. if the combined total of participat¬ 
ing producers of such cooperatives is 5 
percent or more of the total participating 
producers, such cooperatives shall be eli¬ 
gible to select a representative(s) to the 
Agency under the rules of § 1129.111 and 
paragraph (a) of this section. 

(c) Selection of agency members to 
represent participating nonmember pro¬ 
ducers and participating producer mem¬ 
bers^! a cooperative association (s) hav¬ 
ing less than the required five (5) per¬ 
cent of the producers participating in the 
advertising and promotion program and 
who have not elected to combine mem¬ 
berships as provided in paragraph (b) of 
this section, shall be supervised by the 
market administrator in the following 
manner: 

(1) Promptly after the effective date 
of this amending order and annually 
thereafter the market administrator 
shall give notice to participating pro¬ 
ducer members of such cooperatives and 
participating nonmember producers of 
their opportunity to nominate one or 
more agency representatives as the case 
may be. and also shall specify the num¬ 
ber of representatives to be selected. 

(2) Following the closing date for 
nominations, the market administrator 
shall announce the nominees who are 
eligible for agency membership and shall 
conduct a referendum among the indi¬ 
vidual producers eligible to vote. The 
election to membership shall be deter¬ 
mined on the basis of the nominee (or 
nominees) receiving the largest number 
of eligible votes. If an elected representa¬ 
tive subsequently discontinues producer 
status or is otherwise unable to complete 
his term of office, the market administra¬ 
tor shall appoint as his replacement the 
participating producer who received the 
next highest number of eligible votes. 

§ 1129.114 Agency operating procedure. 

A majority of the Agency members 
shall constitute a quorum and any ac¬ 
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tion of the Agency shall require a major¬ 
ity of concurring votes of those present 
and voting. 

§ 1129.113 Powers of the Agency. 

The Agency is empowered to: 

(a) Administer the terms and provi¬ 
sions within the scope of Agency au¬ 
thority pursuant to § 1129.110; 

(b) Make rules and regulations to ef¬ 
fectuate the purposes of Public Law 
91-670; 

(c) Recommend amendments to the 
Secretary; and 

(d) With approval of the Secretary, 
enter into contracts and agreements with 
persons or organizations as deemed 
necessary to carry out advertising and 
promotion programs and projects speci¬ 
fied in §§ 1129.110 and 1129.117. 

§ 1129.116 Duties of the Agency. 

The Agency shall perform all duties 
necessary to carry out the terms and pro¬ 
visions of this program including, but 
not limited to, the following: 

(a) Meet, organize, and select from 
among its members a chairman and such 
other officers and committees as may be 
necessary, and adopt and make public 
such rules as may be necessary for the 
conduct of its business: 

(b) Develop programs and projects 
pursuant to HH29.110 and 1129.117: 

<c> Keep minutes, books, and records 
and submit books and records for exami¬ 
nation by the Secretary and furnish any 
information and reports requested by 
the Secretary; 

(d> Prepare and submit to the Secre¬ 
tary for approval prior to each quarterly 
period a budget showing the projected 
amounts to be collected during the 
quarter and how such funds are to be dis¬ 
bursed by the Agency: 

(e> When desirable, establish an ad¬ 
visory committee (s) of persons other 
than Agency members; 

<f) Employ and fix the compensation 
of any person deemed to be necessary to 
its exercise of powers and performance 
of duties: 

(g) Establish the rate of reimburse¬ 
ment to the members of the Agency for 
expenses in attending meetings and pay 
the expenses of administering the 
Agency: and 

(h) Provide for the bonding of all per¬ 
sons handling Agency funds in an 
amount and with surety thereon satis¬ 
factory to the Secretary. 

§ 1122.117 Advertising, Research, Edu¬ 
cation. and Promotion Program. 

The Agency shall develop and submit 
to the Secretary for approval all pro¬ 
grams or projects undertaken under the 
authority of this part. Such programs or 
projects may provide for: 

(a) The establishment, issuance, ef¬ 
fectuation. and administration of appro¬ 
priate programs or projects for the ad¬ 
vertising and promotion of milk and milk 
products on a nonbrand basis; 

(b) The utilization of the services of 
other organizations to carry out Agency 
programs and projects if the Agency 
finds that such activities will benefit pro¬ 
ducers under this part: and 
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(c) The establishment, support, and 
conduct of research and development 
projects and studies that the Agency 
finds will benefit all producers under this 
part. 

§ 1129.118 Limitation of expenditures 
by the Agency. 

(a) Not more than 5 percent of the 
funds received by the Agency pursuant 
to § 1129.121(b)(1) shall be utilized for 
administrative expense of the Agency. 

(b) Agency funds shall not, in any 
manner, be used for political activity or 
for the purpose of influencing govern¬ 
mental policy or action, except in recom¬ 
mending to the Secretary amendments to 
the advertising and promotion program 
provisions of this part. 

(c) Agency funds may not be ex¬ 
pended to solicit producer participation. 

(d) Agency funds may be used only 
for programs and projects promoting the 
domestic marketing and consumption of 
milk and its products. 

§1129.119 Personal liability. 

No member of the Agency shall be held 
personally responsible, either individu¬ 
ally or jointly with others, in any way 
whatsoever to any person for errors in 
judgment, mistakes, or other acts, either 
of commission or omission, of such mem¬ 
ber in performance of his duties, except 
for acts of willful misconduct, gross neg¬ 
ligence, or those which are criminal in 
nature. 

§ 1129.120 Procedure for requesting 
ref unds. 

Any producer may apply for refund 
under the procedure set forth under par¬ 
agraphs (a) through (c) of this section. 

(a) Refund shall be accomplished only 
through application filed with the mar¬ 
ket administrator in the form prescribed 
by the market administrator and signed 
by the producer. Only that information 
necessary to identify the producer and 
the records relevant to the refund may be 
required of such producer. 

(b) Except as provided in paragraph 

(c) of this section, the request shall be 
submitted within the first 15 days of De¬ 
cember, March, June, or September for 
milk to be marketed during the ensuing 
calendar quarter beginning on the first 
day of January, April, July, and October, 
respectively. 

(c) A dairy farmer who first acquires 
producer status under this part after the 
15th day of December, March, June, or 
September, as the case may be. and prior 
to the start of the next refund notifica¬ 
tion period as specified in paragraph (b) 
of this section, may, upon application 
filed with the market administrator pur¬ 
suant to paragraph (a) of this section, 
be eligible for refund on all marketings 
against which an assessment is withheld 
during such period and including the 
remainder of the calendar quarter in¬ 
volved. This paragraph also shall be ap¬ 
plicable to all producers during the pe¬ 
riod following the effective date of this 
amending order to the beginning of the 
first full calendar quarter for which the 
opportunity exists for such producers to 


request refunds pursuant to paragraph 
(b) of this section. 

§ 1129.121 Duties of the market admin¬ 
istrator. 

Except as specified in § 1129.116, the 
market administrator, in addition to 
other duties specified by this part, shall 
perform all the duties necessary to ad¬ 
minister the terms and provisions of the 
advertising and promotion program in¬ 
cluding, but not limited to, the follow¬ 
ing: 

(a) Within 30 days after the effective 
date of this amending order, and annu¬ 
ally thereafter, conduct a referendum to 
determine representation on the Agency 
pursuant to § 1129.113(c); 

(b) Set aside the amounts subtracted 
under § 1129.71(d) and received pur¬ 
suant to § 1129.96 into an advertising 
and promotion fund, separately ac¬ 
counted for, from which shall be dis¬ 
bursed : 

(1) To the Agency each month, all 
such funds less any necessary amount 
held in reserve to cover refunds pursu¬ 
ant to subparagraphs (2) and (3) of this 
paragraph, and payments to cover ex¬ 
penses of the market administrator in¬ 
curred in the administration of the ad¬ 
vertising and promotion program (in¬ 
cluding audit). 

(2) Refund to producers the amounts 
of mandatory checkoff for advertising 
and promotion programs required under 
authority of State law applicable to such 
producers, but not in amounts that ex¬ 
ceed a rate of 5 cents per hundredweight 
on the volume of milk pooled by any such 
producer for which deductions were 
made pursuant to § 1129.71(d). 

(3) After the end of each calendar 
quarter, make a refund to each producer 
who has made application for such re¬ 
fund pursuant to § 1129.120. Such refund 
shall be computed at the rate of 5 cents 
per hundredweight of such producer’s 
milk pooled for which deductions were 
made pursuant to § 1129.71(d) for such 
calendar quarter, less the amount of any 
refund otherwise made to the producer 
pursuant to subparagraph (2) of this 
paragraph. 

(c) Promptly after the effective date 
of this amending order, and thereafter 
with respect to new producers, forward 
to each producer a copy of the provi¬ 
sions of the advertising and promotion 
program (§§ 1129.110 through 1129.122). 

(d) Make necessary audits to estab¬ 
lish that all Agency funds are used only 
for authorized purposes. 

§ 1129.122 Liquidation. 

In the event that the provisions of this 
advertising and promotion program are 
terminated, any remaining uncommitted 
funds applicable thereto shall be distrib¬ 
uted in an* equitable manner to pro¬ 
ducers by the market administrator. 


PART 1130—MILK IN THE CORPUS 
CHRISTI, TEXAS, MARKETING AREA 

1. Section 1130.62 is revised as 
follows: 


§1130.62 Producer-handler. 

Sections 1130.40 through 1130.46 
1130.51 through 1130.54, 1130.70 through 
1130.72, 1130.80 through 1130.88. and 
1130.110 through 1130.122 shall not ap¬ 
ply to a producer-handler. 

2. In §1130.61, paragraph (b)(5) is 
revised as follows: 

§ 1130.61 Obligation of handler operat¬ 
ing a partially regulated distributin': 
plant. 

• * * • • 

(b) * • • 

(5) Prom the value of such milk at 
the Class I price applicable at the loca¬ 
tion of the nonpool plant (not to be less 
than the Class III price) subtract its 
value at the uniform price applicable at 
such location plus 5 cents (not to be less 
than the Class m price) and add for 
the quantity of reconstituted skim milk 
specified in subparagraph (3) of this 
paragraph its value computed at the 
Class I price applicable at the location 
of the nonpool plant (not to be less than 
the Class III price) less the value of such 
skim milk at the Class III price. 

3. In § 1130.71, the word “and” at the 
end of paragraph (c) is deleted, the pe¬ 
riod at the end of paragraph (d) is de¬ 
leted and a semicolon followed by the 
word “and” is added thereat, and a new 
paragraph (e) is added as follows: 

§ 1130.71 Computation of aggregate 
value used to determine uniform 
price. 

» * » * * 

(e) Subtract an amount computed by 
multiplying the total hundredweight of 
producer milk included pursuant to 
paragraph (a) of tills section by 5 cents. 

4. In § 1130.84, paragraph (b)(2) is 
revised as follows: 

§ 1130.81 Payments to the producer- 
settlement fund. 

• • # • • 

(b) * • * 

(2) The value at the uniform price ap¬ 
plicable at the location of the plants) 
from which received plus 5 cents (not 
to be less than the value at the Class III 
price) with respect to other source milk 
for which a value is computed pursuant 
to § 1130.70(e). 

5. Immediately following § 1130.88. a 
new centerhead and new §§ 1130.110 
through 1130.122 are added as follows: 

Advertising and Promotion Program 
§1130.110 Agency. 

“Agency” means an agency organized 
by producers and producers cooperative 
associations, in such form and with 
methods of operation specified in this 
part, which is authorized to expend funds 
made available pursuant to § 1130.121 < b > 
(1), on approval by the Secretary, for the 
purposes of establishing or providing for 
establishment of research and develop¬ 
ment projects, advertising (excluding 
brand advertising), sales promotion, edu¬ 
cational, and other programs, designed 
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to improve or promote the domestic mar¬ 
keting and consumption of milk and its 
products. Members of the Agency shall 
serve without compensation but shall be 
reimbursed for reasonable expenses In¬ 
curred in the performance of duties as 
members of the Agency. 

§ 1 130.111 Composition of Agency. 

Subject to the conditions of paragraph 
(a> of this section, each cooperative as¬ 
sociation or combination of cooperative 
associations, as provided for under 
§ 1130 . 113 (b), is authorized one agency 
representative for each full 5 percent of 
the participating member producers 
(producers who have not requested re¬ 
funds for the most recent quarter) it 
represents. Cooperative associations with 
less than 5 percent of the total partici¬ 
pating producers which have elected not 
to combine pursuant to § 1130.113(b), 
and participating producers who are not 
members of cooperatives, are authorized 
to select from such group, in total, one 
agency representative for each full 5 per¬ 
cent that such producers constitute of 
the total participating producers. If such 
group of producers in total constitutes 
less than 5 percent, it shall nevertheless 
be authorized to select from such group 
in total one agency representative. For 
the purpose of the agency’s initial organ¬ 
ization, all persons defined as producers 
shall be considered as participating pro¬ 
ducers. 

(a) If any cooperative association or 
combination of cooperative associations, 
as provided for under § 1130.113(b), has 
a majority of the participating pro¬ 
ducers, representation from such coop¬ 
erative or group of cooperatives, as the 
case may be, shall be limited to the min¬ 
imum number of representatives neces¬ 
sary to constitute a majority of the 
agency representatives. 

§ 1130. 112 Term of office. 

The term of office of each member of 
the Agency shall be 1 year, or until a 
replacement is designated by the co¬ 
operative association or is otherwise ap¬ 
propriately elected. 

§1130.113 Selection of Agency mem¬ 
ber*. 

The selection of Agency members shall 
be made pursuant to paragraphs (a), 
<b), and (c) of this section. Each person 
selected shall qualify by filing with the 
market administrator a written accept¬ 
ance promptly after being notified of 
such selection. 

(a) Each cooperative authorized one 
or more representatives to the Agency 
shall notify the market administrator of 
the name and address of each represent¬ 
ative who shall serve at the pleasure 
of the cooperative. 

<b) For purposes of this program, co¬ 
operative associations may elect to com¬ 
bine their participating memberships 
and. if the combined total of participat¬ 
ing producers of such cooperatives is 5 
Percent or more of the total participating 
ucers * sucl1 cooperatives shall be eli¬ 
gible to select a representative (s) to the 
Agency under the rules of § 1130.111 and 
paragraph (a) of this section. 
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(c) Selection of agency members to 
represent participating nonmember pro¬ 
ducers and participating producer mem¬ 
bers of a cooperative association(s) hav¬ 
ing less than the required five (5) per¬ 
cent of the producers participating in the 
advertising and promotion program and 
who have not elected to combine mem¬ 
berships as provided in paragraph (b) of 
this section, shall be supervised by the 
market administrator in the following 
manner: 

(1) Promptly after the effective date 
of this amending order and annually 
thereafter the market administrator 
shall give notice to participating pro¬ 
ducer members of such cooperatives and 
participating nonmember producers of 
their opportunity to nominate one or 
more agency representatives as the case 
may be, and also shall specify the num¬ 
ber of representatives to be selected. 

(2) Following the closing date for 
nominations, the market administrator 
shall announce the nominees who are 
eligible for agency membership and shall 
conduct a referendum among the indi¬ 
vidual producers eligible to vote. The 
election to membership shall be deter¬ 
mined on the basis of the nominee (or 
nominees) receiving the largest number 
of eligible votes. If an elected representa¬ 
tive subsequently discontinues producer 
status or is otherwise unable to complete 
his term of office, the market administra¬ 
tor shall appoint as his replacement the 
partcipating producer who received the 
next highest number of eligible votes. 

§ 1 1 30.114 Agency operating procedure. 

A majority of the Agency members 
shall constitute a quorum and any ac¬ 
tion of the Agency shall require a major¬ 
ity of concurring votes of those present 
and voting. 

§ 1 130.115 Powers of the Agency. 

The Agency is empowered to: 

(a) Administer the terms and provi¬ 
sions within the scope of Agency au¬ 
thority pursuant to § 1130.110; 

<b) Make rules and regulations to ef¬ 
fectuate the purposes of Public Law 
91-670; 

(c) Recommend amendments to the 
Secretary; and 

(d) With approval of the Secretary, 
enter into contracts and agreements with 
persons or organizations as deemed 
necessary to carry out advertising and 
promotion programs and projects speci¬ 
fied in §§ 1130.110 and 1130.117. 

§ 1130.116 Duties of the Agency. 

The Agency shall perform all duties 
necessary to carry out the terms and pro¬ 
visions of this program including, but 
not limited to, the following: 

(a) Meet, organize, and select from 
among its members a chairman and such 
other officers and committees as may be 
necessary, and adopt and make public 
such rules as may be necessary for the 
conduct of its business; 

(b) Develop programs and projects 
pursuant to §§ 1130.110 and 1130.117; 

(c) Keep minutes, books, and records 
and submit books and records for exami¬ 
nation by the Secretary and furnish any 
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information and reports requested by 
the Secretary; 

(d) Prepare and submit to the Secre¬ 
tary for approval prior to each quarterly 
period a budget showing the projected 
amounts to be collected during the 
quarter and how such funds are to be 
disbursed by the Agency; 

(e) When desirable, establish an ad¬ 
visory committee(s) of persons other 
than Agency members; 

(f) Employ and fix the compensation 
of any person deemed to be necessary to 
its exercise of powers and performance 
of duties; 

(g) Establish the rate of reimburse¬ 
ment to the members of the Agency for 
expenses in attending meetings and pay 
the expenses of administering the 
Agency; and 

(h) Provide for the bonding of all per¬ 
sons handling Agency funds in an 
amount and w r ith surety thereon satis¬ 
factory to the Secretary. 

§1130.117 Advcrtiaing, Research, Edu¬ 
cation, and Promotion Program. 

The Agency shall develop and submit 
to the Secretary for approval of all pro¬ 
grams or projects undertaken under the 
authority of this part. Such programs or 
projects may provide for; 

(a) The establishment, issuance, ef¬ 
fectuation, and administration of appro¬ 
priate programs or projects for the ad¬ 
vertising and promotion of milk and milk 
products on a nonbrand basis; 

(b) The utilization of the services of 
other organizations to carry out Agency 
programs and projects if the Agency 
finds that such activities will benefit pro¬ 
ducers under this part; and 

(c) The establishment, support, and 
conduct of research and development 
projects and studies that the Agency 
finds will benefit all producers under this 
part. 

§1130.118 Limitation of expenditures 
by the Agency. 

(a) Not more than 5 percent of the 
funds received by the Agency pursuant 
to § 1130.121(b)(1) shall be utilized for 
administrative expense of the Agency. 

(b) Agency funds shall not, in any 
manner, be used for political activity or 
for the purpose of influencing govern¬ 
mental policy or action, except in recom¬ 
mending to the Secretary amendments 
to the advertising and promotion pro¬ 
gram provisions of this part. 

(c) Agency funds may not be ex¬ 
pended to solicit producer participation. 

(d) Agency funds may be used only 
for programs and projects promoting the 
domestic marketing and consumption of 
milk and its products. 

§ 1130.119 Personal liability. 

No member of the Agency shall be held 
personally responsible, either individu¬ 
ally or jointly with others, in any way 
whatsoever to any person for errors in 
judgment, mistakes, or other acts, either 
of commission or omission, of such mem¬ 
ber in perfomance of his duties, except 
for acts of willful misconduct, gross neg¬ 
ligence, or those which are criminal in 
nature. 
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§ 1130.120 Procedure for requeuing 
refunds. 

Any producer may apply for refund 
under the procedure set forth under par¬ 
agraphs (a) through (c) of this section. 

(a) Refund shall be accomplished only 
through application filed with the mar¬ 
ket administrator in the form prescribed 
by the market administrator and signed 
by the producer. Only that information 
necessary to identify the producer and 
the records relevant to the refund may be 
required of such producer. 

(b) Except as provided in paragraph 

(c) of this section, the request shall be 
submitted within the first 15 days of De¬ 
cember. March, June, or September for 
milk to be marketed during the ensuing 
calendar quarter beginning on the first 
day of January, April, July, and October, 
respectively. 

(c) A dairy fanner who first acquires 
producer status under this part after the 
15th day of December, March, June, or 
September, as the case may be. and prior 
to the start of the next refund notifica¬ 
tion period as specified in paragraph (b) 
of tills section, may, upon application 
filed with the market administrator pur¬ 
suant to paragraph (a) of this section, 
be eligible for refund on all marketings 
against which an assessment is withheld 
during such period and including the 
remainder of the calendar quarter in¬ 
volved. This paragraph also shall be ap¬ 
plicable to all producers during the pe¬ 
riod following the effective date of this 
amending order to the beginning of the 
first full calendar quarter for which the 
opportunity exists for such producers to 
request refunds pursuant to paragraph 
(b) of this section. 

§ 1130.121 Dulieit of llic market admin- 
utralor. 

Except as specified in § 1130.116, the 
market administrator, in addition to 
other duties specified by this part, shall 
perform all the duties necessary to ad¬ 
minister the terras and provisions of the 
advertising and promotion program in¬ 
cluding, but not limited to, the follow¬ 
ing: 

<a) Within 30 days after the effective 
date of this amending order, and annu¬ 
ally thereafter, conduct a referendum to 
determine representation on the Agency 
pursuant to 5 1130.113(c); 

(b) Set aside the amounts subtracted 
under § 1130.71(e) into an advertising 
and promotion fund, separately ac¬ 
counted for, from which shall be dis¬ 
bursed : 

(1) To the Agency each month, all 
such funds less any necessary amount 
held in reserve to cover refunds pursu¬ 
ant to subparagraphs (2) and (3) of this 
paragraph, and payments to cover ex¬ 
penses of the market administrator in¬ 
curred in the administration of the 
advertising and promotion program 
(including audit). 

(2) Refund to producers the amounts 
of mandatory checkoff for advertising 
and promotion programs required under 
authority of State law applicable to such 
producers, but not in amounts that ex¬ 
ceed a rate of 5 cents per hunderedweight 
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on the volume of milk pooled by any 
such producer for which deductions were 
made pursuant to § 1130.71(e). 

(3) After the end of each calendar 
quarter, make a refund to each producer 
who has made application for such re¬ 
fund pursuant to § 1130.120. Such refund 
shall be computed at the rate of 5 cents 
per hundredweight of such producer’s 
milk pooled for which deductions were 
made pursuant to § 1130.71(e) for such 
calendar quarter, less the amount of any 
refund otherwise made to the producer 
pursuant to subparagraph (2) of this 
paragraph. 

(c) Promptly after the effective date 
of this amending order, and thereafter 
with respect to new producers, forward 
to each producer a copy of the provi¬ 
sions of the advertising and promotion 
program (§§ 1130.110 through 1130.122). 

(d) Make necessary audits to estab¬ 
lish that all Agency funds are used only 
for authorized purposes. 

§ 1130.122 Liquidation. 

In the event that the provisions of this 
advertising and promotion program are 
terminated, any remaining uncommitted 
funds applicable thereto shall revert 
to the producer-settlement fund of 
§ 1130.83. 


PART 1132—MILK IN THE TEXAS 

PANHANDLE MARKETING AREA 

1. Section 1132.60 is revised as fol¬ 
lows: 

§ 1132.60 Producer-handler. 

Section 1132.40, through 1132.46, 
1132.50 through 1132.53, 1132.70 through 
1132.72, 1132.80 through 1132.89, and 
1132.110 through 1132.122 shall not apply 
to a producer-handler. 

2. In § 1132.62, paragraph (b)(5) is 
revised as follows: 

§ 1132.62 Obligation of handler operat¬ 
ing a partially regulated distributing 
plant. 

• • • * ♦ 

(b) • ♦ • 

(5) Prom the value of such milk at 
the Class I price applicable at the loca¬ 
tion of the nonpool plant subtract its 
value at the weighted average price ap¬ 
plicable at such location plus 5 cents 
(not to be less than the Class II price) 
and add for the quantity of reconstituted 
skim milk specified in subparagraph (3) 
of this paragraph its value computed at 
the Class I price applicable at the loca¬ 
tion of the nonpool plant less the value 
of such skim milk at the Class n price. 

3. In § 1132.71, the word “and” at the 
end of paragraph (c) is deleted, the 
period at the end of paragraph (d) is 
deleted and a semicolon followed by 
the word “and” is added thereat, and a 
new paragraph (e) is added as follows: 
§1132.71 Computation of aggregate 

value used to determine uniform 
priec. 

• * • • • 

(e) Subtract an amount computed by 
multiplying the total hundredweight of 


producer milk included pursuant to para¬ 
graph (a) of this section by 5 cents. 

4. In § 1132.84, paragraph (b)(2) is 
revised as follows: 

§1132.81 Payments to the producer. 

settlement fund. 

* * * * , 

(b) • • ♦ 

(2) The value at the weighted average 
price(g) applicable at the location of the 
plant(s) from w r hich received plus 5 
cents (not to be less than the value at 
the Class II price) with respect to other 
source milk for which a value is com¬ 
puted pursuant to § 1132.70(e). 

5. Immediately following § 1132.89. a 
new centerhead and new §§ 1132110 
through 1132.122 are added as follows: 

Advertising and Promotion Program 
§ 1132.110 Agency. 

“Agency” means an agency organized 
by producers and producers cooperative 
associations, in such form and with 
methods of operation specified in this 
part, which is authorized to expend funds 
made available pursuant to § 1132.12Kb) 
(1), on approval by the Secretary, for the 
purposes of establishing or providing for 
establishment of research and develop¬ 
ment- projects, advertising (excluding 
brand advertising), sales promotion, edu¬ 
cational, and other programs, designed 
to improve or promote the domestic mar¬ 
keting and consumption of milk and its 
products. Members of the Agency shall 
serve without compensation but shall be 
reimbursed for reasonable expenses in¬ 
curred in tire performance of duties as 
members of the Agency. 

§ 1132.111 Composition of Agent*) . 

Subject to the conditions of para¬ 
graph (a) of this section, each coopera¬ 
tive association or combination of co¬ 
operative associations, as provided for 
under § 1132.113(b), is authorized one 
agency representative for each full 5 per¬ 
cent of the participating member pro¬ 
ducers (producers who have not re¬ 
quested refunds for the most recent quar¬ 
ter) it represents. Cooperative associa¬ 
tions with less than 5 percent of the total 
participating producers which have 
elected not to combine pursuant to 
§ 1132.113(b), and participating pro¬ 
ducers who are not members of coopera¬ 
tives. are authorized to select from such 
group, in total, one agency representative 
for each full 5 percent that such pro¬ 
ducers constitute of the total partici¬ 
pating producers. If such group of pro¬ 
ducers in total constitutes less than 5 
percent, it shall, nevertheless be author¬ 
ized to select from such group in total 
one agency representative. For the pur¬ 
pose of the agency’s initial organization, 
all persons defined as producers shall be 
considered as participating producers. 

(a) If any cooperative association or 
combination of cooperative associations, 
as provided for under § 1132.113(b), has 
a majority of the participating producers, 
representation from such cooperative or 
group of cooperatives, as the case may 
be, shall be limited to the minimum 
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number of representatives necessary to 
constitute a majority of the agency 
representatives. 

§1132.112 Term of office. 

The term of office of each member of 
the Agency shall be 1 year, or until a 
replacement is designated by the co¬ 
operative association or is otherwise ap¬ 
propriately elected. 

§1132.113 Selection of Agency mem- 

here. 

The selection of Agency members shall 
be made pursuant to paragraphs (a), 

(b), and (c) of this section. Each person 
selected shall qualify by filing with the 
market administrator a written accept¬ 
ance promptly after being notified of 
such selection. 

(a) Each cooperative authorized one 
or more representatives to the Agency 
shall notify the market administrator of 
the name and address of each represent¬ 
ative, who shall serve at the pleasure of 
the cooperative. 

(b) For purposes of this program, co¬ 
operative associations may elect to com¬ 
bine their participating memberships 
and, if the combined total of participat¬ 
ing producers of such cooperatives is 5 
percent or more of the total participating 
producers, such cooperatives shall be eli¬ 
gible to select a representative (s) to the 
Agency under the rules of § 1132.111 and 
paragraph (a) of this section. 

(c) Selection of Agency members to 
represent participating nonmember pro¬ 
ducers and participating producer mem¬ 
bers of a cooperative association(s) hav¬ 
ing less than the required five (5) 
percent of the producers participating in 
the advertising and promotion program 
and who have not elected to combine 
memberships as provided in paragraph 

(b) of this section, shall be supervised 
by the market administrator in the fol¬ 
lowing manner: 

(1) Promptly after the effective date 
of this amending order and annually 
thereafter the market administrator 
shall give notice to participating pro¬ 
ducer members of such cooperatives and 
participating nonmember producers of 
their opportunity to nominate one or 
more agency representatives as the case 
may be. and also shall specify the num¬ 
ber of representatives to be selected. 

(2) Following the closing date for 
nominations, the market administrator 
shall announce the nominees who are 
eligible for agency membership and shall 
conduct a referendum among the indi¬ 
vidual producers eligible to vote. The 
election to membership shall be deter¬ 
mined on the basis of the nominee (or 
nominees) receiving the largest number 
of eligible votes. If an elected representa¬ 
tive subsequently discontinues producer 
status or is otherwise unable to complete 
nis term of office, the market administra¬ 
tor shall appoint as Ills replacement the 
participating producer who received the 
next highest number of eligible votes. 

§ 1 132.114 Agency operating procedure. 

A majority of the Agency members 
snail constitute a quorum and any ac¬ 
tion of the Agency shall require a major¬ 
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ity of concurring votes of those present 
and voting. 

§1132.115 Powers of the Agency. 

The Agency Is empowered to: 

(a) Administer the terms and provi¬ 
sions within the scope of Agency au¬ 
thority pursuant to § 1132.110; 

(b) Make rules and regulations to 
effectuate the purposes of Public Law 
91-670; 

(c) Recommend amendments to the 
Secretary; and 

(d) With approval of the Secretary, 
enter into contracts and agreements with 
persons or organizations as deemed 
necessary to carry out advertising and 
promotion programs and projects speci¬ 
fied in §§ 1132.110 and 1132.117. 

§ 1132.116 Duties of the Agency. 

The Agency shall perform all duties 
necessary to carry out the terms and pro¬ 
visions of this program including, but 
not limited to, the following: 

(a) Meet, organize, and select from 
among its members a chairman and such 
other officers and committees as may be 
necessary, and adopt and make public 
such rules as may be necessary for the 
conduct of its business; 

(b) Develop programs and projects 
pursuant to §§ 1132.110 and 1132.117; 

(c) Keep minutes, books, and records 
and submit books and records for exami¬ 
nation by the Secretary and furnish any 
information and reports requested by 
the Secretary; 

(d) Prepare and submit to the Secre¬ 
tary for approval prior to each quarterly 
period a budget showing the projected 
amounts to be collected during the 
quarter and how such funds are to be 
disbursed by the Agency; 

(e) When desirable, establish an ad¬ 
visory committee(s) of persons other 
than Agency members; 

(f) Employ and fix the compensation 
of any person deemed to be necessary to 
its exercise of powers and performance 
of duties; 

(g) Establish the rate of reimburse¬ 
ment to the members of the Agency for 
expenses in attending meetings and pay 
the expenses of administering the 
Agency; and 

(h) Provide for the bonding of all per¬ 
sons handling Agency funds in an 
amount and with surety thereon satis¬ 
factory to the Secretary. 

§ 1132.117 Advertising, Research, Edu¬ 
cation, and Promotion Program. 

The Agency shall develop and submit 
to the Secretary for approval all pro¬ 
grams or projects undertaken under the 
authority of this part. Such programs or 
projects may provide for: 

(a) The establishment, issuance, ef¬ 
fectuation, and administration of appro¬ 
priate programs or projects for the ad¬ 
vertising and promotion of milk and milk 
products on a nonbrand basis; 

(b) The utilization of the services of 
other organizations to carry out Agency 
programs and projects if the Agency 
finds that such activities will benefit pro¬ 
ducers under this part; and 
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(c) The establishment, support, and 
conduct of research and development 
projects and studies that the Agency 
finds will benefit all producers under this 
part. 

§1132.118 Limitation of expenditures 
by the Agency. 

(a) Not more than 5 percent of the 
funds received by the Agency pursuant 
to § 1132.121(b)(1) shall be utilized for 
administrative expense of the Agency. 

(b) Agency funds shall not, in any 
manner, be used for political activity or 
for the purpose of influencing govern¬ 
mental policy or action, except in recom¬ 
mending to the Secretary amendments to 
the advertising and promotion program 
provisions of this part. 

' (c) Agency funds may not be ex¬ 
pended to solicit producer participation. 

(d) Agency funds may be used only 
for programs and projects promoting the 
domestic marketing and consumption of 
milk and its products. 

§1132.119 Personal liability. 

No member of the Agency shall be held 
personally responsible, either individu¬ 
ally or jointly with others, in any way 
whatsoever to any person for errors in 
judgment, mistakes, or other acts, either 
of commission or omission, of such mem¬ 
ber in performance of his duties, except 
for acts of willful misconduct, gross neg¬ 
ligence, or those which are criminal in 
nature. 

§ 1132.120 Procedure for requesting 
refunds. 

Any producer may apply for refund 
under the procedure set forth under par¬ 
agraphs (a) through (c) of this section. 

(a) Refund shall be accomplished only 
through application filed with the mar¬ 
ket administrator in the form prescribed 
by the market administrator and signed 
by the producer. Only that information 
necessary to identify the producer and 
the records relevant to the refund may 
be required of such producer. 

(b) Except as provided in paragraph 

(c) of this section, the request shall be 
submitted within the first 15 days of De¬ 
cember, March, June, or September for 
milk to be marketed during the ensuing 
calendar quarter beginning on the first 
day of January, April, July, and October, 
respectively. 

(c) A dairy farmer who first acquires 
producer status under this part after the 
15th day of December, March, June, or 
September, as the case may be, and prior 
to the start of the next refund notifica¬ 
tion period as specified in paragraph (b) 
of this section, may, upon application 
filed with the market administrator pur¬ 
suant to paragraph (a) of this section, 
be eligible for refund on all marketings 
against which an assessment is withheld 
during such period and including the 
remainder of the calendar quarter in¬ 
volved. This paragraph also shall be ap¬ 
plicable to all producers during the pe¬ 
riod following the effective date of this 
amending order to the beginning of the 
first full calendar quarter for which the 
opportunity exists for such producers to 
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request refunds pursuant to paragraph 

(b) of this section. 

§ 1132.121 Duties of the market admin* 
islrator. 

Except as specified in § 1132.116, the 
market administrator, in addition to 
other duties specified by this part, shall 
perform all the duties necessary to ad¬ 
minister the terms and provisions of the 
advertising and promotion program in¬ 
cluding. but not limited to, the 
following: 

(a) Within 30 days after the effective 
date of this amending order, and annu¬ 
ally thereafter, conduct a referendum to 
determine representation on the Agency 
pursuant to § 1132.113(c); 

(b) Set aside the amounts subtracted 
under § 1132.71(e) into an advertising 
and promotion fund, separately ac¬ 
counted for, from which shall be 
disbursed: 

(1) To the Agency each month, all 
such funds less any necessary amount 
held in reserve to cover refunds pursu¬ 
ant to subparagraphs (2) and (3) of this 
paragraph, and payments to cover ex¬ 
penses of the market administrator in¬ 
curred in the administration of the 
advertising and promotion program (in¬ 
cluding audit). 

(2) Refund to producers the amounts 
of mandatory checkoff for advertising 
and promotion programs required under 
authority of State law applicable to such 
producers, but not in amounts that ex¬ 
ceed a rate of 5 cents per hundredweight 
on the volume of milk pooled by any such 
producer for which deductions were 
made pursuant to § 1132.71(e). 

(3) After the end of each calendar 
quarter, make a refund to each producer 
who has made application for such re¬ 
fund pursuant to § 1132.120. Such refund 
shall be computed at the rate of 5 cents 
per hundredweight of such producer’s 
milk pooled for which deductions were 
made pursuant to § 1132.71(e) for such 
calendar quarter, less the amount of any 
refund otherwise made to the producer 
pursuant to subparagraph (2) of this 
paragraph. 

(c) Promptly after the effective date 
of this amending order, and thereafter 
with respect to new producers, forward 
to each producer a copy of the provi¬ 
sions of the advertising and promotion 
program (§§ 1132.110 through 1132.122). 

(d) Make necessary audits to estab¬ 
lish that all Agency funds are used only 
for authorized purposes. 

§ 1132.122 Liquidation. 

In the event that the provisions of this 
advertising and promotion program are 
terminated, any remaining uncommitted 
funds applicable thereto shall revert 
to the producer-settlement fund of 
§ 1132.83. 

PART 1138—MILK IN THE RIO 
GRANDE VALLEY MARKETING AREA 

1. Section 1138.60 is revised as follows: 
§ 1138.60 Producer-handler. 

Section 1138.40 through 1138.46, 
1138.50 through 1138.54, 1138.70 through 
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1138.72, 1138.80 through 1138.88, and 
1138.110 through 1138.122 shall not apply 
to a producer-handler. 

2. In 5 1138.62, paragraph (b) (5) is 
revised as follows: 

§ 1138.62 Obligation of handler operat¬ 
ing a partially regulated distributing 
plant. 

* • * * * 

(b) * * * 

(5) Prom the value of such milk at 
the Class I price applicable at the loca¬ 
tion of the nonpool plant (not to be less 
than the Class n price) subtract its 
value at the uniform price applicable at 
such location plus 5 cents (not to be less 
than the Class n price) and add for the 
quantity of reconstituted skim milk 
specified in subparagraph (3) of this 
paragraph its value computed at the 
Class I price applicable at the location 
of the nonpool plant (not to be less than 
the Class n price) less the value of such 
skim milk at the Class n price. 

3. In § 1138.71, a new paragraph (c-1) 
is added as follows: 

§ 1138.71 Computation of the uniform 
price. 

• • • * • 

(c-1) Subtract an amount computed 
by multiplying the total hundredweight 
of producer milk included pursuant to 
paragraph (a) of this section by 5 cents; 

* * * • • 

4. In § 1138.84, paragraph (b)(2) is 
revised as follows: 

§1138.81 Payments to the producer- 
settlement fund. 

* * * * • 

(b) • • • 

(2) The value at the uniform price(s) 
applicable at the location of the plant(s) 
from which received plus 5 cents (not 
to be less than the value at the Class II 
price) with respect to other source milk 
for which a value is computed pursuant 
to § 1138.70(e). 

5. Immediately following § 1138.88, a 
new centerhead and new §§ 1138.110 
through 1138.122 are added as follows: 

Advertising and Promotion Program 
§ 1138.110 Agency. 

“Agency” means an agency organized 
by producers and producers’ cooperative 
associations, in such form and with 
methods of operation specified in this 
part, which is authorized to expend funds 
made available pursuant to § 1138.121(b) 
(1), on approval by the Secretary, for the 
purposes of establishing or providing for 
establishment of research and develop¬ 
ment projects, advertising (excluding 
brand advertising), sales promotion, edu¬ 
cational, and other programs, designed 
to improve or promote the domestic mar¬ 
keting and consumption of milk and its 
products. Members of the Agency shall 
serve without compensation but shall be 
reimbursed for reasonable expenses in¬ 
curred in the performance of duties as 
members of the Agency. 


§ 1138.111 Composition of Agency. 

Subject to the conditions of paragraph 

(a) of this section, each cooperative as¬ 
sociation or combination of cooperative 
associations, as provided for under 
§ 1138.113(b), is authorized one agency 
representative for each full 5 percent of 
the participating member producers 
(producers who have not requested re¬ 
funds for the most recent quarter* it 
represents. Cooperative associations with 
less than 5 percent of the total partici¬ 
pating producers which have elected not 
to combine pursuant to § 1138.1 13<b), 
and participating producers who are not 
members of cooperatives, are authorized 
to select from such group, in total, one 
agency representative for each full 5 per¬ 
cent that such producers constitute of 
the total participating producers. If such 
group of producers in total constitutes 
less than 5 percent, it shall nevertheless 
be authorized to select from such group 
in total one agency representative. For 
the purpose of the agency’s initial orga¬ 
nization, all persons defined as producers 
shall be considered as participating 
producers. 

(a) If any cooperative association or 
combination of cooperative associations, 
as provided for under § 1138.113(b), has a 
majority of the participating producers, 
representation from such cooperative or 
group of cooperatives, as the case may be, 
shall be limited to the minimum number 
of representatives necessary to consti¬ 
tute a majority of the agency represent¬ 
atives. 

§ 1138.112 Term of oiTiec. 

The term of office of each member of 
the Agency shall be 1 year, or until a 
replacement Is designated by the co¬ 
operative association or is otherwise ap¬ 
propriately elected. 

§ 1138.113 Selection of Agency mem¬ 
bers. 

The selection of Agency members shall 
be made pursuant to paragraphs (a). 

(b) . and (c) of this section. Each person 
selected shall qualify by filing with the 
market administrator a written accept¬ 
ance promptly after being notified of 
such selection. 

(a) Each cooperative authorized one 
or more representatives to the Agency 
shall notify the market administrate r of 
the name and address of each represent¬ 
ative who shall serve at the pleasure of 
the cooperative. 

(b> For purposes of this program, co¬ 
operative associations may elect to com¬ 
bine their participating memberships 
and, if the combined total of participat¬ 
ing producers of such cooperatives is 5 
percent or more of the total participating 
producers, such cooperatives shall be eli¬ 
gible to select a representative (s) to the 
Agency under the rules of § 1138.111 and 
paragraph (a) of this section. 

(c) Selection of agency members to 
represent participating nonmember pro¬ 
ducers and participating producer mem¬ 
bers of a cooperative association(s) hav¬ 
ing less than the required five (5) per¬ 
cent of the producers participating in the 
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advertising and promotion program and 
who have not elected to combine mem¬ 
berships as provided in paragraph (b) of 
this section, shall be supervised by the 
market administrator in the following 
manner: 

( 1 ) Promptly after the effective date 
of this amending order and annually 
thereafter the market administrator 
shall give notice to participating pro¬ 
ducer members of such cooperatives and 
participating nonmember producers of 
their opportunity to nominate one or 
more agency representatives as the case 
may be, and also shall specify the num¬ 
ber of representatives to be selected. 

(2) Following the closing date for 
nominations, the market administrator 
shall announce the nominees who are 
eligible for agency membership and shall 
conduct a referendum among the indi¬ 
vidual producers eligible to vote. The 
election to membership shall be deter¬ 
mined on the basis of the nominee (or 
nominees) receiving the largest number 
of eligible votes. If an elected representa¬ 
tive subsequently discontinues producer 
status or is otherwise unable to complete 
his term of office, the market administra¬ 
tor shall appoint as his replacement the 
participating producer who received the 
next highest number of eligible votes. 

§ 1138.114 Agency operating procedure. 

A majority of the Agency members 
shall constitute a quorum and any ac¬ 
tion of the Agency shall require a major¬ 
ity of concurring votes of those present 

and voting. 


§1138.115 Powers of the Agency. 


The Agency is empowered to: 

(a) Administer the terms and provi¬ 
sions within the scope of Agency au¬ 
thority pursuant to § 1138.110; 

Make rules and regulations to ef¬ 
fectuate the purposes of Public Law 
91-670; 

(c Recommend amendments to the 

Secretary; and 

(d> With approval of the Secretary, 
enter into contracts and agreements with 
persons or organizations as deemed 
necessary to carry out advertising and 
promotion programs and projects speci¬ 
fied in §§ 1138.110 and 1138.117. 


§ 1138.116 Duties of flic Agency. 

The Agency shall perform all duties 
necessary to carry out the terms and pro¬ 
visions of this program including, but 
not limited to, the following: 

<a> Meet, organize, and select from 
«®ong its members a chairman and such 
other offices and committees as may be 
necessary, and adopt and make public 

52 n } les as may be necessary for the 
conduct of its business; 

<b> Develop programs and projects 
Pursuant to §§ 1138.110 and 1138.117; 
nri/ ? 1 t Kee P minutes, books, and records 
boolcs an <* records for exami- 
SrJ® b ? the Secretary and furnish any 

^ ^CTetary and rep0rts guested b y 

t * Prepar ^ and submit to the Secre- 
DPHn!? r approval Prior to each quarterly 
Lit b f udg ® fc lowing the projected 
counts to be collected during the 


quarter and how such funds are to be 
disbursed by the Agency; 

(e) When desirable, establish an ad¬ 
visory committee(s) of persons other 
than Agency members; 

(f) Employ and fix the compensation 
of any person deemed to be necessary to 
its exercise of powers and performance 
of duties; 

(g) Establish the rate of reimburse¬ 
ment to the members of the Agency for 
expenses in attending meetings and pay 
the expenses of administering the 
Agency; and 

(h) Provide for the bonding of all per¬ 
sons handling Agency funds in an 
amount and with surety thereon satis¬ 
factory to the Secretary. 

§1138.117 Advertising, Research, Edu¬ 
cation, and Promotion Program. 

The Agency shall develop and submit 
to the Secretary for approval all pro¬ 
grams or projects undertaken under the 
authority of this part. Such programs or 
projects may provide for: 

(a) The establishment, issuance, ef¬ 
fectuation, and administration of appro¬ 
priate programs or projects for the ad¬ 
vertising and promotion of milk and milk 
products on a nonbrand basis; 

(b) The utilization of the services of 
other organizations to carry out Agency 
programs and projects if the Agency 
finds that such activities will benefit pro¬ 
ducers under this part; and 

(c) Tlie establishment, support, and 
conduct of research and development 
projects and studies that the Agency 
finds will benefit all producers under this 
part. 

§1138.118 Limitation of expenditures 
by the Agency. 

(a) Not more than 5 percent of the 
funds received by the Agency pursuant 
to § 1138.121(b)(1) shall be utilized for 
administrative expense of the Agency. 

(b) Agency funds shall not. in any 
manner, be used for political activity or 
for the purpose of influencing govern¬ 
mental policy or action, except in recom¬ 
mending to the Secretary amendments to 
the advertising and promotion program 
provisions of this part. 

(c) Agency funds may not be ex¬ 
pended to solicit producer participation. 

(d) Agency funds may be used only 
for programs and projects promoting the 
domestic marketing and consumption of 
milk and its products. 

§ 1138.119 Personal liability. 

No member of the Agency shall be held 
personally responsible, either individu¬ 
ally or jointly with others, in any way 
whatsoever to any person for errors in 
judgment, mistakes, or other acts, either 
of commission or omission, of such mem¬ 
ber in performance of his duties, except 
for acts of willful misconduct, gross neg¬ 
ligence, or those which are criminal in 
nature. 

§ 1138.120 Procedure for requeuing 
refunds. 

Any producer may apply for refund 
under the procedure set forth under par- 
graphs (a) through (c) of this section. 


(a) Refund shall be accomplished only 
through application filed with the mar¬ 
ket administrator in the form prescribed 
by the market administrator and signed 
by the producer. Only that information 
necessary to identify the producer and 
the records relevant to the refund may be 
required of such producer. 

<b) Except as provided in paragraph 
(c) of this section, the request shall be 
submitted within the first 15 days of De¬ 
cember, March. June, or September for 
milk to be marketed during the ensuing 
calendar quarter beginning on the first 
day of January, April, July, and October, 
respectively. 

(c) A dairy farmer who first acquires 
producer status under this part after the 
15th day of December, March, June, or 
September, as the case may be. and prior 
to the start of the next refund notifica¬ 
tion period as specified in paragraph (b) 
of this section, may, upon application 
filed with the market administrator pur¬ 
suant to paragraph (a) of this section, 
be eligible for refund on all marketings 
against which an assessment is withheld 
during such period and including the 
remainder of the calendar quarter in¬ 
volved. This paragraph also shall be 
applicable to all producers during the 
period following the effective date of this 
amending order to the beginning of the 
first full calendar quarter for which the 
opportunity exists for such producers to 
request refunds pursuant to paragraph 
(b) of this section. 

§ 1138.121 Duties of the market admin¬ 
istrator. 

Except as specified in § 1138.116, the 
market administrator, in addition to 
other duties specified by this part, shall 
perform all the duties necessary to ad¬ 
minister the terms and provisions of the 
advertising and promotion program 
including, but not limited to, the 
following: 

(a) Within 30 days after the effective 
date of this amending order, and annu¬ 
ally thereafter, conduct a referendum to 
determine representation on the Agency 
pursuant to 11138.113(c); 

(b) Set aside the amounts subtracted 
under § 1138.71 (c-1) into an advertising 
and promotion fund, separately ac¬ 
counted for, from which shall be dis¬ 
bursed: 

( 1 ) To the Agency each month, all 
such funds less any necessary amount 
held in reserve to cover refunds pursu¬ 
ant to subparagraphs ( 2 ) and ( 3 ) of this 
paragraph, and payments to cover 
expenses of the market administrator 
incurred in the administration of the 
advertising and promotion program (in¬ 
cluding audit). 

(2) Refund to producers the amounts 
of mandatory checkoff for advertising 
and promotion programs required under 
authority of State law applicable to such 
producers, but not in amounts that ex¬ 
ceed a rate of 5 cents per hundredweight 
on the volume of milk pooled by any such 
producer for which deductions were 
made pursuant to § 1138 . 71 ( 0 - 1 ). 

(3) After the end of each calendar 
quarter, make a refund to each producer 
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who has made application for such re¬ 
fund pursuant to § 1138.120. Such refund 
shall be computed at the rate of 5 cents 
per hundredweight of such producer's 
milk pooled for which deductions were 
made pursuant to § 1138.71 (c-1) for such 
calendar quarter, less the amount of any 
refund otherwise made to the producer 
pursuant to subparagraph (2) of this 
paragraph. 

(c> Promptly after the effective date 
of this amending order, and thereafter 
with respect to new producers, forward 
to each producer a copy of the provi¬ 
sions of the advertising and promotion 
program (§§ 1138.110 through 1138.122). 

(d) Make necessary audits to establish 
that all Agency funds are used only for 
authorized purposes. 

§ 1138.122 Liquidation. 

In the event that the provisions of this 
advertising and promotion program are 
terminated, any remaining uncommitted 
funds applicable thereto shall revert 
to the producer-settlement fund of 
§ 1138.83. 

Signed at Washington, D.C., on Sep¬ 
tember 6, 1972. 

John C. Blum, 
Deputy Administrator, 
Regulatory Programs. 

[FR Doc.72-15384 Plied 9-8-72:8:52 amj 


[ 7 CFR Part 1133 ] 

[Docket No. AO 275-A24] 

MILK IN THE INLAND EMPIRE 
MARKETING AREA 

Notice of Recommended Decision and 
Opportunity To File Written Excep¬ 
tions on Proposed Amendments to 
Tentative Marketing Agreement 
and to Order 

Notice is hereby given of the filing with 
the Hearing Clerk of tills recommended 
decision with respect to proposed amend¬ 
ments to the tentative marketing agree¬ 
ment and order regulating the handling 
of milk in the Inland Empire marketing 
area. 

Interested parties may file written ex¬ 
ceptions to this decision with the Hear¬ 
ing Clerk, U.S. Department of Agricul¬ 
ture. Washington, D.C. 20250, by the 
20th day after publication of this de¬ 
cision in the Federal Register. The ex¬ 
ceptions should be filed in quadruplicate. 
All written submissions made pursuant 
to this notice will be made available for 
public inspection at the office of the 
Hearing Clerk during regular business 
hours (7 CFR 1.27(b)). 

The above notice of filing of the de¬ 
cision and of opportunity to file excep¬ 
tions thereto is issued pursuant to the 
provisions of the Agricultural Market¬ 
ing Agreement Act of 1937, as amended 
(7 U.S.C. 601 et seq.), and the applicable 
rules of practice and procedure govern¬ 
ing the formulation of marketing agree¬ 
ments and marketing orders (7 CFR 
Part 900). 


PROPOSED RULE MAKING 

Preliminary Statement 

The hearing on the record of which 
the proposed amendments, as hereinafter 
set forth, to the tentative marketing 
agreement and to the order as amended, 
were formulated, was conducted at 
Spokane. Wash., on March 14-16. 1972 
pursuant to notice thereof which was 
issued on February 25, 1972 (37 F.R. 
4264). 

The material issues on the record of 
the hearing relate to: 

1. Class I base plan. 

2. Class III milk price. 

3. Administrative and conforming 

changes. 

<a> Eliminating possible double 

charges. 

<b> Limit location adjustment credit. 

(c > Handler option on farm bulk tank 
milk. 

<d> Price quotation for butterfat 
differentials. 

(e) Revised format. 

Findings and Conclusions 

The following findings and conclusions 
on the material issues are based on evi¬ 
dence presented at the hearing and the 
record thereof: 

1. Class I base plan. Producers sup¬ 
plying pool plants regulated by the In¬ 
land Empire Federal milk order should 
have the opportunity to decide whether 
the proceeds from the sale of their milk 
should be distributed among them by 
means of a Glass I base plan issued in 
conformity with the Agricultural Act of 
1970. The Class I base plan provided 
herein generally follows the form of base 
plan proposed, and modified, by the In¬ 
land Empire Class I Base Plan 
Committee. 

The purpose of the Class I base plan 
is to provide a method for producers 
under the Inland Empire milk order indi¬ 
vidually to adjust production to meet 
the Class I needs of the market. Repre¬ 
sentatives of the Inland Empire Class I 
Base Plan Committee presented most of 
the testimony in favor of the plan. 

Under the Agricultural Act of 1970 
appropriate flexibility is authorized in a 
Class I base plan. The plan proposed 
herein is designed to adapt to changing 
supply-demand conditions. Under it new 
producers coming on the market can 
earn, over a reasonable period of time, 
bases comparable to those of other pro¬ 
ducers. Also, it will provide a means 
whereby any producer who wants to in¬ 
crease his production to earn additional 
base may do so. It further provides 
that a baseholding producer who reduces 
his marketings will not be adversely af¬ 
fected as long as he markets a volume of 
milk at least equal to his Class I base. 

(a) Summary of the plan. Class I bases 
would be assigned to eligible producers on 
the effective date of the plan and they 
would be updated on February 1 of each 
year thereafter. 

The total Class I base to be assigned 
would equal 120 percent of the average 
daily producer milk used in Class I in 
the market during the immediately pre¬ 
ceding calendar year. For the purpose of 


allocating Class I bases to producers, 
such quantity would be prorated to the 
production history of each producer. 

New producers coming on the market 
would be assigned Class I bases (or base 
milk) at a time and in a manner de¬ 
pending on the circumstances of their 
eiitry into the market. The various cate¬ 
gories of new producers and the manner 
in which their base assignments would 
be made are specified in subsequent 
findings and conclusions. 

<b> Representative period. Concerning 
a representative period and computa¬ 
tion of production history, the Agricul¬ 
tural Act of 1970 provides: 

(f) a further adjustment, equitably to ap¬ 
portion the total value of milk purchased by 
all handlers among producers on the basis 
of their marketings of milk, which may be 
adjusted to reflect the utilization of pro¬ 
ducer milk by all handlers in any use clas¬ 
sification or classifications, during a rep¬ 
resentative period of 1 to 3 years, which 
will be automatically updated each year. 

The representative period provided 
herein for the computation of produc¬ 
tion histories and Class I bases would be 
a 3-year period consisting of 3-calendar- 
year periods updated on February 1 of 
each year. The production of each pro¬ 
ducer to be credited to his production 
history each year would be his average 
daily deliveries during the market’s 4 
months of lowest production in each such 
12-month period. These are the months 
in which Class I sales by handlers regu¬ 
lated by the Inland Empire Federal order 
would be the highest relative to the mar¬ 
ket supply. 

The representative period for the com¬ 
putation of initial production histories 
and Class I bases is the 12-month period 
extending from January 1972 through 
December 1972. On February 1 of each 
succeeding year the preceding 12-month 
period (calendar year) would be added 
to the representative period until a 3- 
year period is accumulated. Thereafter, 
a 3-year rolling average would be used, 
and production data in the most recent 
period would be added and the oldest 
data would be dropped. 

It was claimed in testimony of pro¬ 
ducer representatives that using the 
market’s four lowest production months 
of a calendar year would have advan¬ 
tages over using each full year or named 
months in each year. Proponent con¬ 
tended that under the proposed plan the 
individual producer, not knowing in 
which months he will earn base, will have 
an incentive to level his production 
throughout the year as well as to hold 
down his excess milk. When producers 
know in advance the months in which 
they will earn base, a strong incentive 
exists to increase production in these 
months over market needs even if such 
period historically has been the low pro¬ 
duction period of the year for the 
market. 

(c) Production history period. The 
base plan basically provides for a 3 -year 
rolling average to determine the produc¬ 
tion history of each producer for use 
in assigning him a Class I base. In each 
such calendar year, the average daily 
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deliveries of the producer during the 
market's 4 months of lowest production 
would bemused to establish his produc¬ 
tion history base for that year. His 3-year 
production history base would be the 
simple average of his daily average pro¬ 
ducer milk deliveries during the mar¬ 
ket's 4 months of lowest production in 
each of the 3 years. 

In addition to providing a method for 
each producer to share in the Class I 
milk of the market in relation to his 
deliveries over a period of 3 years, the 
order must provide for the assignment of 
bases to producers who are not assigned 
an initial production history base on the 
effective date of this Class I base plan. 

Under the plan, a producer with a 1- 
year production history established after 
the effective date of the plan would re¬ 
ceive a production history base equal to 
60 percent of his average daily deliveries 
during the applicable months of his first 
year of production, and a producer with 
a 2-year production history would re¬ 
ceive a production history base equal to 
80 percent of his average daily deliveries 
during the applicable months. 

In view of the current and anticipated 
supply-demand situation in the Inland 
Empire market, the percentage reduc¬ 
tion figures adopted herein for use in 
updating production histories will con¬ 
tribute to orderly and efficient market¬ 
ing conditions. 

The bases assigned to new dairy farm¬ 
ers should not be so great as to provide 
an incentive for substantial numbers of 
new dairy farmers to become producers 
on the market. The credit given to partial 
production history under the plan pro¬ 
posed herein will contribute to orderly 
and efficient marketing conditions by 
providing a reasonable opportunity for 
new production units to be established 
without disrupting the market for estab¬ 
lished producers. 

The Agricultural Act of 1970 provides 
that a new dairy farmer, upon becoming 
a producer under the order, will be as¬ 
signed a base consistent with the supply 
and demand conditions of the market, 
the development of orderly and efficient 
marketing conditions and the interests of 
producers under the order, other dairy 
farmers and the consuming public. The 
Act further provides that bases so as¬ 
signed shall, for a period of not more 
than 3 years, be reduced by not more 
than 20 percent. Provisions adopted un¬ 
der such authority are discussed further 
m subsequent findings. 

(d) Initial production history. Follow¬ 
ing the adoption of the base plan, the 
market administrator will compute and 
assign a production history for each 
eligible producer. The production his¬ 
tory for each producer will be computed 
on a daily average basis. 

F^roducers delivering milk during the 
market’s 4 months of lowest production 
nnring the calendar year January 
through December 1972 would be as¬ 
signed an initial production history base. 

A producer who did not deliver milk 
curing the market’s 4 months of lowest 
Prod Uction in 1972, but who delivered 
milk on or before July 1, 1972 and con- 


PROPOSED RULE MAKING 

tinously until the effective date of the 
Class I base plan, would be assigned a 
production history based on his first 4 
full months of delivery, seasonally ad¬ 
justed to reflect the 4 months of lowest 
production in 1972. This special produc¬ 
tion history period will facilitate the 
assignment of base to producers during 
the transition phase to the Class I base 
plan adopted herein. 

Producers who begin delivering milk 
after July 1, 1972, would not be assigned 
an initial Class I base. Such producers 
will be allocated Class I base milk in ac¬ 
cordance with the provisions applicable 
for new producers described in subse¬ 
quent findings. 

Since the purpose of the Class I base 
plan is to allow each producer to share in 
the Class I milk of the market in propor¬ 
tion to his marketings in a representative 
period, after the effective date of the 
plan the producer must establish a full 
3-year production history to enjoy the 
full benefits of the plan. 

(e) Annual update of production his¬ 
tory. Following the computation of an 
initial production history on the effective 
date of the Class I base plan, the market 
administrator would update the produc¬ 
tion history for each eligible producer on 
February 1 of each year thereafter. 

The basic factors to be considered in 
updating the producer’s production his¬ 
tory base for the first time on February 
1, 1974 may be divided into two cate¬ 
gories. These are: (1) The production 
history base previously assigned to him 
on the effective date of the plan, subject 
to adjustments for transfers, under¬ 
delivery, and hardship, and (2) his pro¬ 
duction during the most recent produc¬ 
tion history period (4 months of lowest 
production in the preceding calendar 
year). 

Producers assigned an initial produc¬ 
tion history base on February 1, 1973, 
would be assigned a 2-year production 
history base on February 1, 1974. If such 
producer increased his production during 
the 1973 production history period his 
production history base would be in¬ 
creased by one-half the amount of in¬ 
crease. The production history base so 
assigned would be effective from Febru¬ 
ary 1974 through January 1975. 

Similarly, on February 1, 1975, a pro¬ 
ducer assigned a 2-year production his¬ 
tory base on February 1, 1974, who in¬ 
creased his production during the 1974 
production history period, would have his 
production history base increased by 
one-third of the amount of the increase 
in production above his previously as¬ 
signed production history. Such produc¬ 
tion history would be effective from Feb¬ 
ruary 1975 through January 1976. 

On February 1 of each year thereafter 
the daily average computation for the 
most recent production history period 
<4 months of lowest production during 
preceding calendar year) would be 
added, and the oldest data would be de¬ 
leted, in computing the 3-year moving 
average production history base for each 
producer. 

On any February 1, a producer who 
has not been assigned a production his- 


tory previously, but who delivered milk 
during tJbe preceding production history 
period, would be assigned a production 
history equal to 60 percent of his aver¬ 
age daily deliveries during the preceding 
production history period. This initial 
allotment would be updated by including 
Ills average daily deliveries in two sub¬ 
sequent production history periods until 
a 3-year production history is established 
for such producer. After a 3-year pro¬ 
duction history is established, the data 
for the most current production history 
period would be added and the oldest 
data deleted. 

If a producer’s average daily milk de¬ 
liveries increase over the level from 
which his previous Class I base had been 
computed, this increased level will be 
credited towards an increase in produc¬ 
tion history base. 

The Act of 1970 provides that a pro¬ 
ducer may retain his previously assigned 
production history even though he re¬ 
duces his marketings, unless his market¬ 
ings fall below the level of his Class I 
base. 

In updating the production history of 
each producer with regard to under¬ 
delivery, the following rules would be 
applicable. If a producer delivers an 
amount equal to his Class I base times’ 
the number of days in the immediately 
preceding production history period (4 
months of lowest production), his pro¬ 
duction history for the next year would 
not be reduced. If a producer delivers less 
than his daily average Class I base, then 
such producer’s production history w r ould 
be reduced in proportion to the amount 
his average daily Class I base exceeds 
his average daily delivery during the 
immediately preceding production his¬ 
tory period (4 months of lowest pro¬ 
duction). 

A producer who is assigned a Class I 
base assumes the obligation of supplying 
the market with a certain volume of 
milk. When he fails to deliver that 
amount, it is appropriate that his as¬ 
signed share of the market be reduced 
by the amount of his underdelivery of 
his base. This is accomplished by reduc¬ 
ing his production history base in pro¬ 
portion to his underdelivery of Class I 
base milk. 

Under the Class I base plan provided 
herein, a producer could also modify his 
assigned production history through base 
transfers made after the effective date 
of the plan. When a producer disposes of 
Class I base by transfer, he automatically 
will transfer a proportionate amount of 
the production history associated with 
such Class I base. Accordingly, this 
amount of production history would be 
subtracted from that previously assigned 
to him in arriving at his updated pro¬ 
duction history. Similarly, production 
history associated with the acquisition of 
Class I base would be added to his as¬ 
signed production history. Also, any ad¬ 
justment of a producer’s Class I base re¬ 
sulting from a decision by the liardship 
committee would be accounted for in 
terms of a proportionate amount of pro¬ 
duction history. This recognizes that a 
producer’s effective Class I base could 
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change during the year because of any 
one of the aforementioned reasons. 

(f) New producers . The statute re¬ 
quires that a full base be assigned to a 
new producer who comes on the market 
when the nonpool plant to which he lias 
been delivering milk becomes a fully 
regulated (pool) plant under the Inland 
Empire order. His production history and 
Class I base would be determined in the 
same manner as for a producer who had 
been on the market, depending on his 
average daily milk deliveries during the 
production history period. Such Class I 
base would be assigned to him effective 
on the date on which he becomes a pro¬ 
ducer under the Inland Empire order. 

A Class I base also would be assigned 
immediately to a producer who had been 
a producer-handler in the past. His pro¬ 
duction history and Class I base would 
be computed as if his milk production 
received at his plant had been delivered 
to a pool plant during the representative 
period. 

The statute also requires that a new 
producer who previously delivered to a 
nonpool plant and comes on the market 
individually (without entry of a plant) 
be assigned a base within 90 days after 
his first such delivery under the order. 
Such base would be assigned, however, 
only to a producer marketing milk from 
the same production facilities from 
which he marketed milk during the rep¬ 
resentative period. Such producer would 
be assigned a full Class I base on the first 
day of the second month following the 
month in which he became a producer 
under the Inland Empire order. His pro¬ 
duction history and Class I base would be 
computed based on his deliveries to non¬ 
pool plants and to pool plants during 
the representative period as if all such 
deliveries had been to a pool plant. For 
producer milk delivered in the period 
prior to such assignment of Class I base, 
such a producer would receive the Class 
III price. 

There will be some producers who en¬ 
ter the market without any prior pro¬ 
duction history. For such dairy farmers 
the law requires that a base assignment 
be made within 90 days after the first 
regular delivery of milk. Such producer 
will receive the Class ni price for all his 
deliveries until the first day of the second 
month following the month in which he 
begins deliveries as a producer. There¬ 
after, he would be assigned a Class I base 
equal to 40 percent of his deliveries each 
month (adjusted seasonally) multiplied 
by the most recently computed Class I 
base percentage. The producer’s Class I 
base assignment would be subject to a 
further reduction of 20 percent (as per¬ 
mitted under the statute), if the pro¬ 
ducer begins deliveries after the plan’s 
effective date. Such method of assign¬ 
ment would continue until the producer 
is eligible for a Class I base on the suc¬ 
ceeding February 1. 

Some producers who have been as¬ 
signed Class I bases may leave the market 
and return at a later time. If a pro¬ 
ducer ceases deliveries for more than 60 
consecutive days, his previously assigned 
Class I base and production history base 


would be forfeited. Except for situations 
that are beyond a producer’s control and 
covered by the provisions applicable to 
hardship, any such cessation of deliveries 
must be presumed to be deliberate for 
the advantage of such producer. Under 
the proposed Class I base plan, such a 
dairy farmer upon becoming a producer 
again on the market, would receive only 
the Class HI price for his milk at least 
until the first day of the seventh month 
after leaving the market. Upon return to 
the market he would be treated as a new 
producer to whom Class I base assign¬ 
ment would be made beginning on the 
first day of the third month following 
that in which he resumes deliveries, if 
such date is later than the first day of 
the seventh month after ceasing delivery. 

Similar treatment would apply to a 
producer who disposes of all of his Class I 
base by transfer. A dairy farmer who 
disposes of his entire Class I base by 
transfer does so with the knowledge that 
he is disposing of his privilege to receive 
returns for his milk at the base price 
under the order. Under these circum¬ 
stances he will be eligible to receive only 
the Class in price as long as he has no 
base 

Normally, he would receive remunera¬ 
tion for the sale of his base. If the 
amount so obtained is substantial and 
the producer could get a new base assign¬ 
ment without delay, there would be a 
strong incentive for the producer to pro¬ 
duce milk solely for the returns to be 
obtained by the sale of Class I base. Such 
a situation clearly would be contrary to 
the purpose expressed in the Act of 1970 
that bases should not take on an unrea¬ 
sonable value. 

The Class I base plan should operate 
to encourage a steady and reliable sup¬ 
ply of milk for the market. It would not 
serve this purpose if a producer, of his 
own choice, could stop deliveries to the 
market for an extended period, and then 
return to the market with the privilege 
of receiving payment under the plan for 
Class I base milk in the same manner as 
before he left the market. 

(g) Allocation of Class I bases. On the 
effective date of the Class I base plan, and 
on each February 1 thereafter, Class I 
bases will be assigned to eligible 
producers. 

The plan provides that the total of 
Class I bases to be assigned would be 120 
percent of producer milk used in Class I 
by handlers in the market during the im¬ 
mediately preceding calendar year. The 
quantity of Class I milk used in the com¬ 
putation would be: 

(1) Total producer milk disposed of as 

Class I by all regulated handlers during 
the immediately preceding calendar 
year; 

(2) Class I disposition of plants during 
the period they were nonpool plants, if 
such plants were pool plants during the 
immediately preceding month of Decem¬ 
ber; and 

(3) The Class I disposition of persons 
who were producer-handlers during a 
portion of the immediately preceding 
calendar year and who held producer 


status in the immediately preceding 
month of December. 

The total of such Class I disposition 
during the immediately preceding calen¬ 
dar year would be multiplied by 120 per¬ 
cent and averaged on a daily basis. The 
resulting quantity would be prorated to 
the production history bases of individual 
producers, and become his daily Class 
I base. 

For purposes of this proration, the re¬ 
lationship between Class I base and pro¬ 
duction history will be expressed as a 
percentage called the “Class I base per¬ 
centage.” The Class I base percentage 
would be computed by dividing the sum 
of the production history into the total 
Class I to be assigned, with the resulting 
ratio converted to a percentage by multi¬ 
plying by 100 and rounding to the third 
decimal place. 

Each year producers’ Class I bases will 
be updated to reflect changes in Class I 
sales and production history bases. The 
Class I milk quantity to be used for the 
updating would be that disposed of by 
handlers in the preceding year. It would 
include the Class I milk of any former 
nonpool plant that became a pool plant 
and held pool plant status in December 
preceding updating on February 1. The 
Class I sales of a producer-handler also 
would be included if such person were a 
producer under the order during Decem¬ 
ber preceding February 1. 

Following these computations by the 
market administrator each producer 
would be assigned a share of the Class 
I sales of the Inland Empire market. 
The assigned base would be effective for 
1 year from February 1 through Jan¬ 
uary of the following year. 

(h) Base transfers. The Agricultural 
Act of 1970 provides that bases allocated 
to producers may be transferred under 
an order pursuant to the terms and con¬ 
ditions provided in the order, including 
terms and provisions that would prevent 
bases from taking on an unreasonable 
value. Considered by proponent to be an 
important aspect of the base plan, trans¬ 
fer provisions should be included in the 
order. 

Permitting the transfer of base allows 
an established producer to adjust his 
production to his share of the market 
in a way that is beneficial to him as well 
as other baseholders. If he desires to 
increase his production he may acquire 
additional base to cover such increase. 
On the other hand, if he desires to reduce 
the scale of his operation, he may dispose 
of the base in excess of his own 
requirements. 

Base transfers also afford new pro¬ 
ducers the opportunity to obtain available 
base without delay in a manner that does 
not dilute the base pool. This provides 
an orderly alternative to the slower 
method of acquiring base through ms 
own production. 

Although transfers are permitted, the 
Act still requires that bases should not 
take on an ‘‘unreasonable value. ” Sev¬ 
eral features of the plan proposed hei ein 
should prevent bases from taking on an 
unreasonable value. 
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The single most important aspect of 
this plant to prevent bases taking on an 
unreasonable value is that one-third of 
the Class I base and the production 
history base associated with it will lapse 
on each transfer, except intrafamily 
transfers. The amount of production his¬ 
tory base associated with Class I base 
will be determined by multiplying the 
total production history base held at the 
time of transfer by the percent of Class I 
base transferred. This lapse of base 
should mitigate any abuse of the transfer 
privilege, 

The one-third lapse of base will be to 
the advantage of other baseholding pro¬ 
ducers since each transfer will leave less 
production history to be apportioned to 
.Class I sales in the market. On each 
nmsfer of 100 pounds of base, 33 Mi 
pounds will lapse, thereby strengthening 
the Class I base percentage used each 
February 1 to determine the reallocation 
of Class I base. 

Under the plan, producers may trans¬ 
fer not less than 150 pounds or the entire 
base, whichever is less. With a one-third 
lapse of base, a transferor will then 
transfer 150 pounds of Class I base, but 
the transferee will receive only 100 
pounds of it. 

The plan would allow a dairy farmer to 
establish a production history for himself 
and earn a full base over a 3-year period. 
Similarly, an established producer may 
increase his Class I base by building up 
a greater production history through his 
own production. With the option of earn¬ 
ing base himself, such producer will have 
less incentive to buy additional base 
under the new plan. It also provides a 
means for new producers to earn in¬ 
creased base, lessening the need for a 
new producer to buy base to expand his 
operation. 

Under the plan provided herein, not 
only the Class I base but also the pro¬ 
duction history base will be transferable 
since the Class I base is simply a per¬ 
centage of the production history base. 
As previously indicated, production his¬ 
tories and Class I bases will be updated 
on February 1 of each year. 

Under this plan, bases computed from 
less than a full production history period 
may not be transferred, except as an in¬ 
trafamily transfer. This provision will re¬ 
quire a producer to demonstrate his abil¬ 
ity and willingness to supply the market’s 
needs in a reliable fashion before he may 
transfer base. It will also prevent dilution 
of total base by producers who don’t in¬ 
tend to remain on the market. 

A time limitation on transfer of base 
is also needed for certain other types of 
Producers. In the absence of some lim¬ 
itation, a producer-handler could easily 
switch to producer status, be assigned a 
full Class I base, and then sell it. A 3-year 
time limitation on the transfer of base by 
a producer- handler will avert such an 
unwarranted sale of base. Therefore, a 
producer-handler who becomes a pro¬ 
ducer under the Inland Empire order and 
receives a Class I base may not transfer 
that base for a period of 3 years from the 
date of receipt, except to a member of 
the immediate family. 
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Also, a producer that becomes a pro¬ 
ducer-handler must forfeit the maxi¬ 
mum amount of Class I base and pro¬ 
duction history base held at any time 
during the preceding 12-month period. 
This provision is necessary to assure that 
such a person does not receive a windfall 
by having a Class I base available for 
transfer and simultaneously having ex¬ 
emption as a producer-handler. This for¬ 
feiture also should be required if pro¬ 
ducer-handler designation is to be issued 
to any member of such a producer’s 
family, any affiliate of such a producer, 
or any business unit of which such a pro¬ 
ducer is *a part. This is also necessary 
in order to avoid windfall benefits. 

As earlier stated, a producer will re¬ 
ceive a base when the plant to which he 
has been shipping becomes a pool plant. 
Such a producer should have to wait 1 
full year before he is allowed to transfer 
a base computed from a full-production 
history period. Otherwise, if the plant 
holds only a short-term contract in this 
market and loses it say 6 months later, 
the producers shipping to that plant 
could sell their allotted base, thereby re¬ 
ceiving a windfall gain. 

In addition to these restrictions on 
transferring base, certain restrictions 
are necessary to discourage established 
producers from selling their bases and 
earning new bases. As pointed out ear¬ 
lier in the decision a producer who trans¬ 
fers his entire Class I base, would receive 
only the Class in price for his milk until 
the later of the following dates: (1) The 
first day of the third month following 
the month in which he resumes delivery 
of producer milk for the market; or (2) 
the first day of the seventh month fol¬ 
lowing the month in which a producer 
ceases deliveries or disposes of his Class I 
base. 

It is necessary to insure that a pro¬ 
ducer w T ho tranfers his entire base shall 
not evade the prescribed waiting period. 
It is provided, therefore, that the restric¬ 
tions set forth above shall apply to a per¬ 
son using the same production facilities 
as had been used by the transferor-pro¬ 
ducer if such person is a member of the 
immediate family of the transferor- 
producer (or is the transferor-producer 
under a different name). In such case, 
production of milk using such facilities 
would be considered as a continuation 
of the operation by the transferor- 
producer. This restriction should apply 
also to the use of any production facility 
to which a Class I base has not been as¬ 
signed. wherever located, operated by a 
person in which the transferor-producer 
has a financial interest, if such facility 
commences production after the effective 
date of the transfer or if the transferor- 
producer acquired his financial interest 
in such person later than 3 months prior 
to the effective date of the transfer. 

The same restrictions shall apply to a 
producer who has forfeited his base and 
resumes production either as an individ¬ 
ual or as a financially interested party 
in the new business unit. These restric¬ 
tions, however, would not apply to a 
separate production facility in which the 
producer who transferred or forfeited his 
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base held a financial interest more than 
3 months prior to the effective date of 
the base transfer or forfeiture. 

The person who forfeits his base or 
who sells his entire base and resumes 
production at a subsequent date, or who 
continues in production, is not a new 
producer in the same sense as other non¬ 
base-holding dairy farmers. Therefore, 
he need not be assigned a base in the 
same manner or in the same time period 
as other dairy farmers becoming 
producers. 

An intrafamily transfer involves the 
transfer of base from the baseholder to 
a member of his immediate family (in¬ 
cluding transfers to an estate and from 
an estate to a member of the family), 
provided that the transfer implements 
a continuous operation on the same farm 
with the same herd. The one-third lapse 
of base should not apply to an intra¬ 
family transfer. 

If a Class I base is owned jointly by 
one or more members of a family the 
pro rata share of each coowner may be 
passed to an immediate family member 
and there will be no one-third lapse of 
base provided there is no interruption of 
the dairy operation on the same farm. 

Another special category of transfers 
concerns corporations. If a corporation 
holds base, a change in ownership of 
the stock that transfers control to a 
new person or persons will require a 
transfer of base in compliance with the 
transfer provisions. Moreover, since cor¬ 
porations may control other corpora¬ 
tions, every time controlling interest is 
transferred to another corporation, there 
will be a corresponding transfer of 
base in compliance with the transfer 
provisions. 

To facilitate administration of the 
plan proposed herein, a base transfer 
request must be filed with the market 
administrator prior to the first day of 
the month in which it is to be effective. 
Even when a farm and herd are trans¬ 
ferred with the base, the base transfer 
request must still be made prior to the 
first day of the month of transfer. 

U) Provisions for alleviation of hard¬ 
ship and inequity. The Agricultural Act 
of 1970 requires that provision be made 
for the alleviation of hardship and in¬ 
equity among producers. Proponents tes¬ 
tified about some of the conditions un¬ 
der which such provision might be appli¬ 
cable. However, no one put forth the 
claim that every incident of hardship or 
inequity could be identified in advance 
so that provision could be made for it 
in the order. Accordingly, the plan pro¬ 
vided herein establishes guidelines for 
the review of claims from producers rela¬ 
tive to hardsliip or inequity under the 
Class I base plan. 

Provisions are included in the order 
to identify circumstances under w T hich a 
producer may apply for relief from hard¬ 
ship or inequity. A producer may apply 
for adjustment for alleviation of hard¬ 
ship or inequity if he concludes that his 
production history is not representative 
of his level of milk production because of 
conditions which are beyond his control 
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(such as disasters of nature, disease, pes¬ 
ticide residue, ecological constraints, and 
condemnation of milk). Conditions over 
which a producer could have exerted con¬ 
trol through prudent precautionary 
measures are not cause for hardship ad¬ 
justment. These conditions would in¬ 
clude, for example, inability to obtain 
adequate labor or equipment failure dur¬ 
ing the representative base period. 

The producer would be responsible for 
filing a written request for review of any 
hardship condition or inequity affecting 
him. The request would be submitted to 
the market administrator for review by 
the hardship committee. A claimed hard¬ 
ship or inequity would set forth the fol¬ 
lowing: (1) Conditions that caused al¬ 
leged hardship or inequity; (2) extent of 
relief or adjustment requested: <3> basis 
upon which the amount of adjustment 
requested was determined; and (4) rea¬ 
sons why the relief or adjustment should 
be granted. Such request must be filed 
within 45 days of the date on which Class 
I bases are issued, or of the occurrence 
to which it is related. 

The market administrator would es¬ 
tablish one or more “Producer Base Com¬ 
mittees.” A committee would consist of 
five producers appointed by the market 
administrator. The committee would re¬ 
view the requests for relief from hard¬ 
ship or inequity referred to it by the 
market administrator in a meeting called 
by the market administrator. The market 
administrator, or his designated repre¬ 
sentative would be the recording secre¬ 
tary at the meeting. The committee deci¬ 
sion must be endorsed by at least 3 of the 
5 members to represent a committee 
quorum. 

Producer Base Committee recom¬ 
mendations to deny any request would be 
final upon notification of the producer, 
subject only to appeal by such producer 
to the Director, Dairy Division, within 45 
days after the notification. Recommen¬ 
dations of the committee to grant a re¬ 
quest. in whole or in part, would be trans¬ 
mitted to the Director, Dairy Division, 
and would become final unless vetoed by 
the Director within 15 days after trans¬ 
mittal. 

The market administrator is author¬ 
ized to reimburse committee members for 
their services at $20 per day. and for nec¬ 
essary travel and subsistence expenses 
incurred in carrying out their duties as 
committee members. Reimbursement to 
committee members would be from 
moneys collected under the administra¬ 
tive expense fund. 

At the hearing, a proprietary handler 
witness objected to financing the Pro¬ 
ducer Base Committee with funds col¬ 
lected in the administrative fund. 

The moneys collected in the fund are 
to pay for the necessary expenses in¬ 
curred in the administration of the order. 
The statute expressly requires that pro¬ 
vision be made for the relief of hard¬ 
ship and inequity among producers in 
the administration of the Class I base 
plan. It has been concluded that the 
review of petitions for such relief can 
be handled most effectively by producer 
base committees. Hence, the expense as¬ 


sociated with the operation of such com¬ 
mittees is one that is incurred in the 
performance of an appropriate and nec¬ 
essary function in the administration of 
the order. Therefore, the order should 
provide that the necessary expenses in¬ 
curred by the Producer Base Committees 
be paid from moneys collected pursuant 
to the administrative assessment. 

(J) Administrative protnsiotis. Under 
the Class I base plan certain categories 
of new producers, as described above, re¬ 
ceive payment for their milk at the Class 
HI price, rather than at the uniform 
prices for base and excess milk. The pro¬ 
visions of the order relating to: computa¬ 
tion of the uniform price; and payments 
to producers are revised to reflect this. 

The definition of a producer-handler 
must be amended to provide that if a 
person had been a producer under the 
order and had been assigned a Class I 
base, he must forfeit such base to be 
designated a producer-handler. 

Except as noted above, any changes 
made in the language of the proposed 
amendments pursuant to this decision 
are for the purpose of clarification and 
do not otherwise affect the essential ap¬ 
plication of the provisions. 

(k) Continuing provisions in the event 
of lack of approval by producers or ex¬ 
piration of statutory authority for the 
Class I base plan. The order should in¬ 
clude provisions for the computation of 
a uniform price for all producer milk 
to be used in distributing returns to pro¬ 
ducers in the event producers, voting 
individually in a separate referendum, 
fail to approve the Class I base plan. 
Such provisions also would be necessary 
in the event that the statutory authority 
for Class I base plans should expire while 
the Class I base plan is in effect if in¬ 
corporated in the order. 

Some producer witnesses indicated 
their opposition to the adoption of a 
Class I base plan. They urged that the 
order continue to provide for payment 
to all producers of a uniform price for 
milk, regardless of the production his¬ 
tory of the individual producers. Pro¬ 
ducer witnesses who supported the 
adoption of the Class I base plan testi¬ 
fied that the order should be continued 
in effect if the proposed Class I base plan 
were not approved by producers voting 
in a separate referendum. It was the 
position of the latter group that, in such 
event, returns should be distributed to 
producers by means of a uniform price 
applicable to all producer milk. 

For the reasons set forth above, it has 
been concluded that producers should 
have the opportunity to decide whether 
returns from the sale of their milk should 
be apportioned among producers through 
a Class I base plan. Incorporation in the 
order of provisions, either to effectuate a 
Class I base plan, or to provide for the 
computation of a uniform price appli¬ 
cable to all producer milk, will afford 
producers the opportunity to decide 
which of these provisions should be in¬ 
cluded in the order. It will also provide 
for the continued functioning of the or¬ 
der in the event statutory authority for 


the plan should expire while the plan is 
in effect. 

2. Class III milk price. The Class in 
milk price should be the basic formula 
price (Minnesota-Wisconsin pay price 
series) for the month, but not to ex¬ 
ceed a “snubber” price based on butter 
and nonfat dry milk prices. 

Currently, the Class m price is com¬ 
puted on the basis of butter and nonfat 
dry milk values in a formula recognizing 
yield factors for these products and a 
manufacturing allowance (make allow¬ 
ance). This type of formula has been 
provided in the order since its inception 
in 1956. 

Proposals to amend the Class HI price 
formula were made by two cooperative 
associations representing producers sup¬ 
plying milk to the market. Both associa¬ 
tions proposed that the Class III price be 
based on the lower of the basic formula 
price (Miimesota-Wisconsin pay price 
series) for the month, or a “snubber” 
price based on butter and nonfat dry 
milk prices. One cooperative proposed 
that the snubber formula include a 67- 
cent “make” allowance, while the other 
cooperative proposed a make allowance 
of 48 cents. 

Working as an alternate formula to the 
Minnesota-Wisconsin price, the first of 
such proposals would have decreased 
the average Class HI price about 4 cents 
per hundredweight in 1971, while the 
other proposal would have increased the 
average Class HI price about 5 cents per 
hundredweight. The latter would make 
the Class HI price level in this market 
the same as that provided (with an iden¬ 
tical formula) for the Puget Sound and 
Oregon-Washington milk orders. Thus, 
the issue is whether the Class IH price 
level should be increased or deceased 

Proponent of the lower Class HI price 
contended that conditions in the Inland 
Empire market are not as favorable for 
the manufacture of daily products as 
those in other competing markets. This 
association handles the major part of 
the market’s reserve supplies. Testimony 
of the association’s witness in support 
of a lower Class IH price centered on the 
prices the association received for the 
disposition of reserve milk in the past 
and a projected first year operating 
statement for the new milk manufac¬ 
turing plant it has opened recently in 
Spokane. 

In 1971, the association disposed of 44 
percent of its surplus milk to plants 
regulated by the Puget Sound milk order 
For this milk it received the Puget Sound 
Class HI price, which averaged 5 cents 
per hundredweight higher than the In¬ 
land Empire Class in price. In addition, 
it received dividends of $15,000 from the 
regional cooperative marketing agency 

The association also disposed of 
percent of its surplus milk in 1971 to a 
manufacturing plant regulated by the 
Oregon-Washington order. The prices 
received for this milk exceeded the 
Oregon-Washington Class ni P nce ' 
which likewise averaged 5 cents per hun¬ 
dredweight higher than the Inland Em¬ 
pire Class IH price. During the last three 
months of 1971, the price the association 
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received on its dispositions to the 
Oregon-Washington order plant aver¬ 
aged 53 cents per hundredweight higher 
than the Inland Empire Class III price. 
In addition, the association received 
$65,000 in dividends from the cooperative 
for the year. 

Another 14 percent of its surplus dis¬ 
position for 1971 was sold to manufac¬ 
turing plants in Idaho. The witness for 
the cooperative provided the prices it re¬ 
ceived for such dispositions during the 
first 6 months of 1971. During this pe¬ 
riod, the association received prices aver¬ 
aging 33 cents per hundredweight over 
the Inland Empire Class III prices. 

The association incurred hauling ex¬ 
pense to the plant of disposal that was 
deducted in determining the net price 
available to producers from such dis¬ 
positions. 

The foregoing price data demonstrate 
clearly that manufacturing plants lo¬ 
cated in Washington, Oregon and Idaho, 
which have handled a substantial portion 
of the Inland Empire market’s surplus 
disposition, paid prices higher than the 
Inland Empire Class in price. In addi¬ 
tion, dairy farmers delivering manufac¬ 
turing grade milk to plants located in 
Idaho and Oregon during 1971 received 
prices that averaged $4.84 per hundred¬ 
weight for milk testing 3.5 percent but- 
terfat. Such prices were 12 cents above 
the Inland Empire average Class m 
price for 1971. 

In the future, the method of disposing 
of the market's surplus milk will be 
changed. A new surplus manufacturing 
plant has been constructed in the mar¬ 
keting area, providing a local outlet for 
the market’s reserve milk supply. This 
plant will be capable of processing all 
the reserve milk for the market. The 
presence of the new plant virtually will 
eliminate the considerable transporta¬ 
tion costs associated with handling the 
market’s surplus milk in the past. 

At the hearing a witness for the as¬ 
sociation proposing a lower Class III 
price introduced a projected operating 
statement for the new plant. Based on 
the projection, the association would lose 
about $7,000 during the first year of op¬ 
eration. An unfavorable operating posi¬ 
tion, including initial start-up costs, is 
not an unusual situation during a 
Plant s first year of operation. It should 
not be the basis for measuring the farm 
value of milk for manufacturing use. 

In view of the evidence concerning 
higher prices being paid by manufactur¬ 
ing plants in the Northwest and the 
availability of a new facility locally to 
handle the market surplus, it may not 
be concluded that this market is at a 
pricing disadvantage with competing 
markets in surplus disposal. The proposal 
to lower the Class III price level there¬ 
fore is denied. 

The second proposal was made by a 
cooperative association that operates a 
Pool distributing plant under the order, 
it would establish a Class III price for¬ 
mula identical with the Class HI price 
formula provided in both the Puget 
kound and Oregon-Washington milk 
orders. As previously stated, if the for¬ 
mula had been used in the Inland Em¬ 
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pire market during 1971, Class III prices 
would have averaged 5 cents per hun¬ 
dredweight higher. Under the formula, 
the basic formula price < Minnesota - 
Wisconsin) would have determined the 
Class III price in 8 of the 12 months, 
and the snubber would have determined 
it in the other 4 months. Proponent con¬ 
tended that the present Class III price, 
determined solely from butter and non¬ 
fat dry milk prices, will not be represent¬ 
ative of the farm value of milk in manu¬ 
factured product uses in this area in the 
future. 

It was testified that while in the past 
manufacturing facilities located in the 
market were not fully adequate, the 
newly constructed plant will be adequate 
to handle all the market’s reserve sup¬ 
ply. In proponent’s view, this change in 
marketing conditions warrants a price 
formula that will relate Class in prices 
to those prevailing in the entire north¬ 
western region, notably the Puget Sound 
and Oregon-Washington markets, and 
with manufacturing milk values gener¬ 
ally, because the dairy products made 
from Class III milk are sold in a nation¬ 
wide competitive market. This is the 
stated objective of proposing to employ 
the Minnesota-Wisconsin price series as 
a constituent of the Class III price for¬ 
mula. 

Admittedly, the pricing of reserve milk 
under a Federal order is complex. In this 
market, as in other markets the problem 
is one of (1) relating surplus milk prices 
to the prices that unregulated manufac¬ 
turing plants pay for milk, (2) accom¬ 
modating the methods by which coopera¬ 
tives handle reserve milk, and (3) assur¬ 
ing producers that they receive full 
value for their milk. 

Regulated plants compete with un¬ 
regulated plants in the marketing of 
manufactured dairy products. Conse¬ 
quently, it is important to maintain close 
alignment between order surplus prices 
and farm pay prices for unregulated 
milk. Using the Minnesota-Wisconsin 
series as the primary basis for pricing 
reserve milk not only helps to establish 
the desirable price parity between regu¬ 
lated and unregulated plants but also 
provides a reasonably consistent basis of 
pricing milk among regulated markets. 

The Minnesota-Wisconsin price series 
represents actual prices paid farmers for 
manufacturing grade milk in Minnesota 
and Wisconsin. It is announced for each 
month, on or before the fifth day of the 
following month, by the Department. It 
is based on a large sampling of plants in 
Minnesota and Wisconsin not under 
regulation. Approximately one-half of 
the manufacturing grade milk sold in the 
United States is produced in these two 
States. 

Use of the Minnesota-Wisconsin 
series as a constituent of the Class III 
price formula assures that the price 
under the order is kept constantly up to 
date with changing values of manufac¬ 
turing milk. The Minnesota-Wisconsin 
price for the month, and the resulting 
“make allowance” taken by these manu¬ 
facturing milk plants (mostly coopera¬ 
tives), are established by competitive 
conditions. Such price therefore reflects 
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the margin reasonably efficient unregu¬ 
lated manufacturing plants are taking 
for their* manufacturing operations. Use 
of such price under the order provides 
the same margin to the operator of a 
regulated manufacturing milk plant. 

Besides relating the order Class III 
price to prices paid by unregulated 
manufacturing plants, another objective 
of pricing reserve milk under an order 
is to maximize returns to producers while 
at the same time encouraging the orderly 
disposition of such milk. 

It is the returns from all classes of 
milk that provide farmers the incentive 
to produce the needed milk supply. To 
the extent that the price for reserve milk 
in the market contributes less than its 
full market value to producers’ returns, 
the Class I price must be higher than 
otherwise necessary to make up the dif¬ 
ference. Accordingly, it is appropriate 
that the reserve milk supplies be priced 
at the highest practicable level consistent 
with orderly disposal of the milk. Since 
the excess market supplies for this mar¬ 
ket normally are made into manufac¬ 
tured dairy products, such milk should be 
priced on the same basis as milk in other 
parts of this general area that is so used. 
In this way, producers supplying the 
market may be assured that they receive 
prices that reflect prevailing values in 
the region. 

As indicated previously, the proposed 
formula would have increased the average 
Class m price 5 cents per hundredweight 
in 1971. The prices of milk used for Class 
III purposes at manufacturing plants in 
Oregon, Washington, and Idaho general¬ 
ly have exceeded the Inland Empire 
Class III price. The change provided 
herein is appropriate under current mar¬ 
keting conditions. 

The price for Class n milk is deter¬ 
mined by adding 25 cents to the Class III 
price. There was no proposal before the 
hearing to change the relationship be¬ 
tween the Class II and Class III prices, 
which heretofore has been found appro¬ 
priate. This relationship is continued, 
and it is identical with the relationship 
between Class n and Class III prices for 
the adjacent Puget Sound and Oregon- 
Washington markets. 

3. Miscellaneous , administrative, and 
conforming changes, (a) The order 
should be amended to eliminate the pos¬ 
sibility of double charges on milk mov¬ 
ing from a regulated plant to an 
unregulated plant and thence to a 
regulated plant. 

More and more, plants are tending to 
specialize in the processing of certain 
products or in the packaging of prod¬ 
ucts in particular type containers. It is 
not uncommon for milk to be transferred 
from a pool plant to a nonpool plant for 
special processing, and the finished prod¬ 
ucts to be moved back to a regulated 
plant. When the milk is initially priced 
at the Class I price, the market price 
structure is in no way undermined if this 
milk or its equivalent is disposed of by 
the nonpool plant in the regulated 
market. 

The order should provide that the pool 
plant operator will have no obligation to 
the pool on such other source Class I 
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milk. This is achieved through a revision 
of the allocation provisions and the pro¬ 
cedure for computing the pool obligation 
of the pool plant operator. Receipts of 
packaged fluid milk products at a pool 
plant from an unregulated supply plant 
would be allocated to the pool plant’s 
Class I utilization to the extent that an 
equivalent amount of skim milk or but- 
terfat disposed of to the unregulated 
plant by handlers fully regulated under 
any Federal order is classified and priced 
as Class I milk and is not used as an off¬ 
set for any other payment obligation un¬ 
der any order. This allocation would be 
made prior to any other allocation of 
receipts to the plant’s Class I utilization, 
and no order obligation would apply to 
the milk so allocated to Class I. In the 
case of fluid milk products received at a 
pool plant from an unregulated supply 
plant in bulk form, the provision setting 
forth a handler’s pool obligation would 
specify that no payment would apply to 
any such milk allocated to Class I if, as 
just described for packaged milk, an 
equivalent amount of milk received at 
the unregulated plant had been priced as 
Class I milk under some order. 

The provisions prescribing the obliga¬ 
tions of a partially regulated distributing 
plant should be changed also in this re¬ 
gard. When such plant’s obligation is 
computed as though it were a pool plant, 
proper recognition must be given to any 
transfers from the plant to a regulated 
plant that already have been priced as 
Class I milk under another Federal order. 
Also, in computing such a plant’s pool 
obligation on route sales in the market¬ 
ing area, recognition should be given to 
any receipt of milk at such plant from 
an unregulated plant if an equivalent 
amount of milk received at the latter 
plant already has been priced as Class I 
milk under another order. 

The order now imposes a handler 
assessment for administering the order 
on all other source Class I milk, except 
that received in fluid form from a pool 
plant or an other order plant. This may 
Include milk that already has been priced 
as Class I milk under some Federal order 
as described above. With the removal of 
a “double” Class I charge on such milk 
the order should be changed to remove 
any assessment on such milk for admin¬ 
istrative expenses when such milk is sub¬ 
ject to an administrative assessment 
under the order that initially priced the 
milk. 

(b) The order should be changed to 
provide that the Class I price applicable 
to receipts of other source milk, after ad¬ 
justment for location of the shipping 
plant, shall be not less than the Class III 
price. 

A pool plant operator’s obligation to 
the producer-settlement fund may in¬ 
clude a payment on receipts from unreg¬ 
ulated sources that are allocated to Class 
I. The order now provides that the 
weighted average price, when adjusted 
for location, should be not less than the 
Class HI price. However, no such limit 
is placed on adjustments to the Class I 
price. 
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Such limitation is appropriate, other¬ 
wise, under certain conditions & handler 
could receive payment from the pro¬ 
ducer-settlement fund on such receipts. 
It could result whenever the applicable 
location adjustment at the plant ex¬ 
ceeded the differences between the Class 
I and Class III prices. Under these cir¬ 
cumstances, producers under the order, 
in effect, would be providing a handler 
with a credit that reduced his costs for 
the other source milk below its value for 
manufacturing uses. A handler should 
not be provided this incentive to import 
milk from distant sources at the expense 
of local producers. The order should be 
amended where applicable, to limit the 
Class I price, when adjusted for location, 
to not less than the Class III price. 

<c) The handler definition of the 
order should be revised to remove the 
option now provided for a cooperative 
association to act as a handler on farm 
bulk tank milk. 

The change provided herein would 
designate a cooperative association as 
the handler whenever milk of its pro¬ 
ducer members is delivered direct from 
the farm to pool plants of other han¬ 
dlers in a tank truck owned or operated 
by such association or under the control 
of such association, by contract or other¬ 
wise. to the extent that such association 
supervises and controls the determina¬ 
tion of the farm weights and tests of 
its members* milk. 

When a cooperative association takes 
responsibility for the delivery of milk 
from producers’ farms to regulated 
plants, such delivery is made in tank 
trucks. Each load of milk usually con¬ 
tains the production of a number of 
fanners. 

The quantities of milk and butterfat 
content received from each producer 
constitute, in the aggregate, the skim 
milk and butterfat in the pool and must 
be reported to the market administrator. 
Under the bulk tank handling system, 
the cooperative association is in control 
of the information as to the quantities 
of milk and the butterfat tests thereof 
received from each producer. After the 
milk is commingled with the milk of 
other producers in a tank truck, there 
is no further opportunity to measure, 
sample or reject the milk of an individual 
producer. Accordingly, when weighing 
and testing are conducted under the di¬ 
rect supervision and control of a coopera¬ 
tive association, the cooperative should 
be the handler responsible for reporting 
receipts of milk from member producers 
and its disposition to other plants. 

Under these circumstances, the re¬ 
sponsibility for being the handler must 
be defined clearly. Otherwise, when a 
cooperative association performs the 
functions described above, the possibility 
exists for protracted and C06tly disputes 
between the association and handlers 
concerning the quantity of milk delivered 
to a pool plant and the butterfat tests 
of the milk of each producer member in 
the tank. To preclude such occurrence, 
the cooperative association should be 
designated the handler whenever it is 
performing such functions. 


(d) The order should be changed to 
substitute the Chicago 92-score butter 
price as a basis for computing butterfat 
differentials. 

The order now provides that the Chi¬ 
cago 93-score quotation be used to com¬ 
pute the differentials. However, most 
orders now provide for using the 92-score 
butter quotation. 

A price quotation for 93-score butter is 
not always available. In such instances 
the order prescribes that the Chicago 92- 
score quotation be used. In recent years, 
there has been very little difference be¬ 
tween the two quotations. During 1971. 
the 93-score quotation averaged 68.38 
cents. For 92-score, the annual average 
was 68.35 cents. In 1970 they were 69.44 
and 69.43 cents respectively. 

As a corollary change, the words 
“daily” and “creamery” would be discon¬ 
tinued in referring to the butter price. 
These two word changes will make the 
description of the butter price in the 
butterfat differential provisions com¬ 
port with the recent amendment on 
advance pricing which revised the de¬ 
scription of the butter price in the basic 
formula provisions of the order. 

The changes proposed herein will pro¬ 
mote more uniformity among orders. 

(e) The order format should be re¬ 
vised to provide a more appropriate ar¬ 
rangement of order provisions. 

The regrouping of provisions, together 
with the redesignation of section num¬ 
bers, results in a more compact order and 
a more specific grouping of related order 
provisions. No substantive change in or¬ 
der provisions results from the rear¬ 
rangement proposed herein. 

The need for such rearrangement re¬ 
flects the cumulative effect of past 
amendments, and the recent “general 
provisions” amendments that resulted in 
a number of unused sections that dis¬ 
rupt the continuity of the order. The 
redesignation provided herein will fa¬ 
cilitate future order amendments to pro¬ 
vide greater uniformity among orders In 
the arrangement of order provisions. 

Rulings on Proposed Findings and 
Conclusions 

Briefs and proposed findings and con¬ 
clusions were filed on behalf of certain 
interested parties. These briefs, proposed 
findings and conclusions and the evi¬ 
dence in the record were considered in 
making the findings and conclusions set 
forth above. To the extent that the sug¬ 
gested findings and conclusions filed by 
interested parties are inconsistent with 
the findings and conclusions set forth 
herein, the requests to make such find¬ 
ings or reach such conclusions are denied 
for the reasons previously stated in this 
decision. 

General Findings 

The findings and determinations here¬ 
inafter set forth are supplementary and 
in addition to the findings and deter¬ 
minations previously made in connection 
with the issuance of the aforesaid order 
and of the previously issued amendments 
thereto; and all of said previous findings 
and determinations are hereby ratified 
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and affirmed, except insofar as such find¬ 
ings and determinations may be in con¬ 
flict with the findings and determina¬ 
tions set forth herein. 

(a) The tentative marketing agree¬ 
ment and the order, as hereby proposed 
to be amended, and all of the terms and 
conditions thereof will tend to effectuate 
the declared policy of the Act; 

(b) The parity prices of milk as deter¬ 
mined pursuant to section 2 of the Act 
are not reasonable in view of the price of 
feeds, available supplies of feeds, and 
other economic conditions which affect 
market supply and demand for milk in 
the marketing area, and the minimum 
prices specified in the tentative market¬ 
ing agreement and the order, as hereby 
proposed to be amended, are such prices 
as will reflect the aforesaid factors, in¬ 
sure a sufficient quantity of pure and 
wholesome milk, and be in the public 
interest; 

(cj The tentative marketing agree¬ 
ment and the order, as hereby proposed 
to be amended, will regulate the handling 
of milk in the same manner as, and will 
be applicable only to persons in the re¬ 
spective classes of industrial and com¬ 
mercial activity specified in, a marketing 
agreement upon which a hearing has 
been held; and 

(d) It is hereby found that the nec¬ 
essary expense of the market adminis¬ 
trator for the maintenance and function¬ 
ing of such agency will require the pay¬ 
ment by each handler, as his pro rata 
share of such expense, 5 cents per hun¬ 
dredweight or such lesser amount as the 
Secretary may prescribe, with respect to 
milk specified in § 1133.85 of the afore¬ 
said tentative marketing agreement and 
the order as proposed to be amended. 

Recommended Marketing Agreement and 
Order Amending the Order 

The recommended marketing agree¬ 
ment is not included in this decision be¬ 
cause the regulatory provisions thereof 
would be the same as those contained in 
the order, as hereby proposed to be 
amended. The following order amending 
the order, as amended, regulating the 
handling of milk in the Inland Empire 
marketing area is recommended as the 
detailed and appropriate means by which 
the foregoing conclusions may be car¬ 
ried out: 

PART 1133— MILK IN THE INLAND 
EMPIRE MARKETING AREA 
Subpart —Order Regulating Handling 

General Provisions 
1133 1 General provisions. 

Definitions 

1133.2 Inland Empire marketing area. 

1133 3 Route disposition. 

1133.4 Plant. 

1133 5 ( Reserved 1 

1133 6 l Reserved | 

1 133 7 Pool plant. 

J133 8 Nonpool plant. 

1133.9 Handler. 


Sec. 

1133.10 Producer-handler. 

1133.11 Dairy farmer. 

1133.12 Producer. 

1133.13 Producer milk. 

1133.14 Other source milk. 

1133.15 Fluid milk product. 

1133.16 (Reserved) 

1133.17 Filled milk. 

1133.18 Cooperative association’. 

Handler Reports 

1133.30 Reports of receipts of utilization. 

1133.31 Payroll reports. 

1133.32 Other reports. 

Classification op Milk 

1133.40 Classes of utilization. 

1133.41 Shrinkage. 

1133.42 Classification of transfers and diver¬ 

sions. 

1133.43 General classification rules. 

1133.44 Classification of producer milk. 

1133.45 Market administrator’s reports and 

announcement concerning classi¬ 
fication. 

Class Prices 

1133.50 Class prices. 

1133.51 Basic formula price. 

1133.52 Plant location adjustments for han¬ 

dlers. 

1133.53 Announcement of class prices and 

handler butterfat differentials. 

1133.54 Equivalent price. 

1133.55 Handler butterfat differentials. 

Uniform Price 

1133.60 Pool obligation of each handler. 

1133.61 Computation of weighted average 

and uniform price. 

1133.61a Computation of uniform prices for 
base milk and excess milk. 

1133.62 Announcement of uniform price 

and producer butterfat differen¬ 
tial. 

Payments for Milk 

1133.70 Producer-settlement fund. 

1133.71 Payments to the producer-settle¬ 

ment fund. 

1133.72 Payments from the producer-settle¬ 

ment fund. 

1133.73 Payments to producers and to co¬ 

operative associations. 

1133.74 Producer butterfat differential. 

1133.75 Plant location adjustments for pro¬ 

ducers and on nonpool milk. 

1133.76 Payments by handlers operating a 

partially regulated distributing 
plant. 

1133.77 Adjustment of accounts. 

Administrative Assessment and 
Marketing Service Deduction 

1133.85 Assessment for order administra¬ 

tion. 

1133.86 Deduction for marketing services. 

Class I Base Plan 

1133.90 Definitions relating to the Class I 

base plan. 

1133.91 Computation of production history 

base. 

1133.92 Updating of production history 

bases. 

1133.93 Computation of Class I or base 

milk. 

1133.94 Transfer of bases. 

1133.95 Miscellaneous base rules. 

1133.96 Hardship provisions. 

Authority: The provisions of this Part 
1133 issued under secs. 1-19, 48 Stat. 31. as 
amended; 7 U.S.C. 601-674. 


General Provisions 
§1133.1 General provisions. 

The terms, definitions, and provisions 
in Part 1000 of this chapter are hereby 
incorporated by reference and made a 
part of this order. 

Definitions 

§ 1133.2 Inland Empire marketing area. 

“Inland Empire marketing area” 
hereinafter called the “marketing area” 
means all of Benewah, Bonner, Bound¬ 
ary. Kootenai, Latah and Shoshone 
Counties, Idaho; Spokane and Whitman 
Counties, Washington; that portion of 
Pend Oreille County, Washington, lying 
south of Township 35; and that portion 
of Stevens County, Washington, lying 
south of Township 37. This definition 
shall include all municipal corporations, 
Federal military reservations, facilities, 
and installations and State institutions 
lying wholly or partly within the above 
described area. 

§1133.3 Route disposition. 

“Route disposition” means any deliv¬ 
ery, including delivery by a vendor or 
disposition from a plant, plant store or 
distribution point, of fluid milk products 
to retail or wholesale outlets other than 
delivery to a milk plant or distribution 
point, or pursuant to § 1133.40(c)(3), 

§ 1133.4 Plant. 

“Plant” means the land, buildings, fa¬ 
cilities, and equipment, whether owned 
or operated by one or more persons, con¬ 
stituting a single operating unit or 
establishment which is maintained pri¬ 
marily for receiving, processing or pack¬ 
aging of fluid milk and milk products 
(including filled milk). However, an 
establishment that is separate from the 
foregoing operating unit and used only 
for transferring bulk milk from one tank 
truck to another shall not be a plant 
under this definition. 

§ 1133.3 [Reserved] 

§ 1133,6 [ Reserved J 

§1133.7 Pool plant. 

Except as provided in paragraph (d) of 
this section, “pool plant” means any 
plant described in paragraph (a), (b). 
or (c) of this section, which is approved 
by an appropriate health authority for 
the receiving of milk qualified for dis¬ 
tribution as Grade A milk in the market¬ 
ing area. 

(a) Any plant, hereinafter referred to 
as a “distributing pool plant”, in which 
fluid milk products are processed or 
packaged and from which during the 
month: 

(1) Route disposition of fluid milk 
products, except filled milk, on routes 
within the marketing area equals or ex¬ 
ceeds the lesser of 150,000 pounds, or 15 
percent of the total receipts of Grade A 
milk from dairy farmers, cooperative as¬ 
sociations pursuant to § 1133.9(c), and 
from pool supply plants and other plants 
forwarding the applicable percentage of 
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receipts specified in paragraph (b) of 
this section to such plant and other pool 
distributing plants; and 

(2) Total route disposition of fluid 
milk products, except filled milk, is 40 
percent or more of such receipts in any 
of the months of February through 
August, inclusive, and 50 percent or more 
of such receipts in any of the months of 
September through January, inclusive. 

(b) Any plant, hereinafter referred to 
as a “supply pool plant”, from which 
there is forwarded in the form of fluid 
milk products, to a pool distributing 
plant(s) 50 percent or more each of the 
skim milk and butterfat in its dairy farm 
supply of Grade A milk except filled milk, 
during the current month during the pe¬ 
riod of September through November, 
or 20 percent or more during the current 
month during the period December 
through August. Any such plant which 
has forwarded in the form of fluid milk 
products, more than 50 percent of such 
receipts except filled milk, for the entire 
period of September through November 
shall be a pool plant for the months of 
December through August immediately 
following unless the operator of such 
plant files with the market administra¬ 
tor, prior to the first day of any 
month(s), a written request to withdraw 
such plant from pool plant status for 
such month (s); 

(c) For the purposes of computing the 
percentages specified in this section the 
following shall apply: 

(1) Receipt of milk from dairy farm¬ 
ers shall not include, at either plant 
involved, milk diverted pursuant to 
§ 1133.9(b) (2); 

(2) If a plant operated by a coopera¬ 
tive association meets the requirements 
of paragraph (a) Cl) of this section, bulk 
milk delivered to distributing pool plants 
of other handlers shall be added to route 
disposition for purposes of computing the 
percentage specified in paragraph (a) (2) 
of this section; and 

(3) If a handler operates more than 
one distributing plant meeting the re¬ 
quirements of paragraph (a)(1) of this 
section, the aggregate route disposition 
and receipts of all such plants shall be 
used to compute the percentage specified 
in paragraph (a) (2) of this section for 
each of such plants; and 

(d) The term “pool plant” shall not 
apply to the following plants: 

(1) A producer-handler plant; 

(2) Any distributing or supply plant 
which would be subject to the classifica¬ 
tion, pricing and payment provisions of 
another order issued pursuant to the 
Act, unless a greater volume of fluid 
milk products, except filled milk, is dis¬ 
posed of as route disposition or to pool 
plants in the Inland Empire marketing 
area than in the marketing area regu¬ 
lated pursuant to such other order. 

§1133.8 Nonpool plant. 

“Nonpool plant” means any plant 
other than a pool plant. The following 
categories of nonpool plants are further 
defined as follows: 

(a) “Other order plant” means a 
plant that is fully subject to the pricing 
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and pooling provisions of another order 
issued pursuant to the Act. 

(b) “Producer-handler plant” means 
a plant operated by a producer-handler 
as defined in any order (including this 
part) issued pursuant to the Act. 

<c> “Partially regulated distributing 
plant” means a nonpool plant that is 
neither an other order plant nor a pro¬ 
ducer-handler plant, from which there 
is route disposition in consumer-type 
packages or dispenser units in the mar¬ 
keting area during the month. 

(d) “Unregulated supply plan t” 
means a nonpool plant that forwards 
fluid milk products during the month 
to a pool plant, but is neither an other 
order plant nor a producer-handler 
plant. 

(e) “State institution” means State 
owned and operated institution which 
processes or packages skim milk and 
butterfat distributed solely on its prem¬ 
ises or those of other State institutions. 
It shall be exempt from all provisions 
of this part. 

§1133.9 Handler. 

“Handler” means: 

(a) Any person in his capacity as the 
operator of a pool plant; 

(b) A cooperative association with 
respect to the milk of its member pro¬ 
ducers caused to be diverted for its 
account: 

(1) From a pool plant to a nonpool 
plant; and 

(2) From a pool plant to another pool 
plant to which such cooperative associa¬ 
tion delivers no milk pursuant to para¬ 
graph (d) of this section during the 
month, and not exceeding a period of 
90 consecutive days for any producer; 

(c) A cooperative association with 
respect to the milk of its member pro¬ 
ducers which is received from the farm 
for delivery to the pool plant of another 
handler in a tank truck owned and 
operated by, or under contract to, such 
cooperative association. Milk as de¬ 
livered shall be considered to have been 
received by the cooperative association 
at the location of the plant to which 
delivered. 

(d) Any person in his capacity as the 
operator of a partially regulated distrib¬ 
uting plant; 

(e) A producer-handler; 

(f) Any person in his capacity as the 
operator of an other order plant de¬ 
scribed in § 1133.7(d); and 

(g) Any person in his capacity as the 
operator of an unregulated supply plant. 

§ 1133.10 Producer-handler. 

(a) “Producer-handler” means any 
person who operates a dairy farm and a 
processing plant from which fluid milk 
products are disposed of in the market¬ 
ing area as route disposition but who re¬ 
ceives no fluid milk products during the 
month from other dairy fanners or from 
any other source except by transfer from 
a pool plant, and who receives no milk 
products other than fluid milk products 
for reconstitution into fluid milk prod¬ 
ucts. Such person must provide proof 
satisfactory to the market administra¬ 


tor that the maintenance, care and 
management of the dairy animals and 
other resources necessary to produce his 
own farm milk production and the op¬ 
eration of the processing and distribu¬ 
tion business is the personal enterprise 
and risk of such person. 

(b) A person may qualify as a 
producer-handler mider paragraph (a) 
of this section if having been a producer 
to whom a Class I base had been as¬ 
signed pursuant to § 1133.93, such Class 
I base has been forfeited pursuant to 
§ 1133.95(c). 

§ 1133.11 Dairy farmer. 

“Dairy farmer” means any person who 
operates a farm engaged in the produc¬ 
tion of milk. 

§ 1133.12 Producer. 

“Producer” means any dairy farmer, 
other than a producer-handler as defined 
in any order (including this part) issued 
pursuant to the Act, who produces milk 
in compliance with the Grade A inspec¬ 
tion requirements of a duly constituted 
health authority, and whose milk is (a) 
received at a pool plant, or (b) diverted 
as producer milk pursuant to § 1133.13. 

§1133.13 Producer milk. 

“Producer milk” of each handler 
means all skim milk and butterfat pro¬ 
duced by producers: 

(a) With respect to receipts at a pool 
plant: 

(1) Received directly from such pro¬ 
ducers; 

(2) Diverted from such pool plant to a 
nonpool plant for the account of the op¬ 
erator of the pool plant, subject to the 
limitations and conditions of paragraph 

(c) of this section; and 

(3) That to be classified pursuant to 
§ 1133.42(b); 

(b) With respect to additional re¬ 
ceipts of a cooperative association: 

(1) For which such cooperative asso¬ 
ciation is the handler pursuant to 
5 1133.9(b)(1), subject to the limita¬ 
tions and conditions of paragraph (c) 
of tills section; and 

(2) For which the cooperative associa¬ 
tion is the handler pursuant to § 1133.9 

(b) (2) and (c); and 

(3) For which the cooperative associa¬ 
tion is the handler pursuant to § 1133 9 

(c) and which is in excess of the quantity 
delivered to pool plants. 

(c) With respect to diversions to non¬ 
pool plants: 

(1) A cooperative association may di¬ 
vert for its account, under paragraph 
(b) (1) of this section, the milk of any 
member producer eligible for diversion. 
The total quantity of milk so diverted, 
however, may not exceed 50 percent in 
the months of April through August, sv 
percent in the months of Decern be 
through March, and 20 percent m tne 
months of September through Novem¬ 
ber, of its total member milk received 
at all pool plants or diverted therefrom 
during the month. Two or more coopei ac¬ 
tive associations may have their allow¬ 
able diversions computed on the basis 
the combined deliveries of milk by the 
member producers if each association 
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lias filed in writing with the market ad¬ 
ministrator a request for such com¬ 
putation; 

(2) A handler operating a pool plant 
may divert for his account under para¬ 
graph (a) (2) of this section, milk of any 
producer eligible for diversion, other 
than a member of a cooperative associa¬ 
tion which diverts milk under subpara¬ 
graph (1) of tills paragraph. The total 
quantity of milk so diverted, however, 
may not exceed 50 percent in the months 
of April through August. 30 percent in 
the months of December through March, 
and 20 percent in the months of Septem¬ 
ber through November, of the milk re¬ 
ceived at or diverted from such pool 
plant during the month from producers 
who are not members of a cooperative 
association which diverts milk under 
subparagraph (1) of this paragraph; 

(3) The operator of a pool plant may 
divert the milk of any producer member 
of a cooperative association which is 
commingled on a tank truck at the time 
of delivery from the farm with milk of 
nonmember producers if the association 
and the plant operator each has filed in 
writing with the market administrator 
prior to any such diversion an agreement 
to such an arrangement designating the 
producer(s) involved. In such case, the 
total quantity of milk deliveries on which 
the diversion limits for the association 
are based shall be reduced by the total 
deliveries and diversions of member pro¬ 
ducers whose milk is diverted by the 
plant operator and the diversion limits 
for the plant operator shall be increased 
by a like amount; 

(4) Milk diverted In excess of the 
limits specified shall not be considered 
as producer milk, and the diverting 
handler shall specify the producers 
whose milk is ineligible as producer milk. 
If a handler fails to designate such 
producers, producer milk status shall 
be forfeited with respect to all milk 
diverted by the handler; 

(5) Producers eligible for diversion 
are those whose milk has been received 
at the pool plant prior to diversion from 
such plant (but not necessarily in the 
current month). Producers eligible for 
diversion in the months of September, 
October, or November must in addition 
have their milk received at a pool plant 
on at least 6 days (3 days in the case of 
cvery-other-day delivery) during the 
current month; and 

<6) For the purpose of location ad¬ 
justments pursuant to §5 1133.52 and 
1133.75, diverted milk shall be consid¬ 
ered to have been received at the loca¬ 
tion of the plant from which diverted. 

§ 1133.14 Other source milk. 

“Other source milk” means all skim 
oulk and butterfat contained in: 

< a > Receipts during the month of fluid 
uiilk products from any source except 
}' Producer milk; or (2) receipts from 
other pool plants; and 

Products, other than fluid milk 
products, from any source (including 
those processed at the plant) which are 
reprocessed in connection, with, or con¬ 
verted to, another product in the plant 
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during the month, and any disappear¬ 
ance during the month of nonfluid milk 
products not otherwise accounted for. 

§ 1133.15 Fluid milk product. 

“Fluid milk product” means milk, skim 
milk, skim milk drinks, buttermilk, 
flavored milk, flavored milk drinks, filled 
milk, concentrated milk, skim milk or 
milk drinks (not including evaporated 
milk, condensed milk or condensed skim 
milk), fortified milk or skim milk (in¬ 
cluding “diet” foods), cream (sweet or 
sour), any mixture in fluid form of 
cream and milk or skim milk (except ice 
cream mix, frozen dessert mix, cocoa 
mixes, a product which contains 6 per¬ 
cent or more nonmilk fat (or oil). aerated 
products, eggnog and yogurt), which are 
neither sterilized nor in hermetically 
scaled metal containers. 

§ 1133.16 [Reserved] 

§ 1133.17 Filled milk. 

“Filled milk” means any combination 
of nonmilk fat (or oil) with skim milk 
(whether fresh, cultured, reconstituted 
or modified by the addition of nonfat 
milk solids), with or without milkfat, so 
that the product (including stabilizers, 
emulsifiers or flavoring) resembles milk 
or any other fluid milk product; and 
contains less than 6 percent nonmilk 
fat (oroil). 

§ 1133.18 Cooperative association. 

“Cooperative association” means any 
cooperative marketing association of 
producers, duly organized as such under 
the laws of any State, which includes 
members who are producers as defined 
in § 1133.12 and which the Secretary 
determines, after application by the 
association: 

(a) .To be qualified under the stand¬ 
ards set forth in the Act of Congress of 
February 18. 1922, as amended, knowm 
as the “Capper-Volstead Act”; 

(b) To have its entire organization 
and all its activities under the control of 
its members; and 

(c) To be currently engaged in mak¬ 
ing collective sales of or marketing milk 
or its products for its members. 

Handler Reports 

§ 1133.30 Reports of receipts and utili¬ 
zation. ' 

On or before the 7th day of each 
month, each handler except a producer- 
handler or a handler making payments 
pursuant to § 1133.76(b), shall report to 
the market administrator in the detail 
and on the forms prescribed by the 
market administrator the following in¬ 
formation for the preceding month: 

(a) Each handler operating pool 
plants shall report the quantities of skim 
milk and butterfat in: 

(1) Receipts of each such plant in: 

(1) Producer milk, showing separate¬ 
ly that to be classified pursuant to 
§ 1133.42(b); 

(ii) Fluid milk products received from 
other pool plants; and 

(iii) Other source milk; 

(2) Opening inventories of fluid milk 
products; 
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(3) The utilization in each class of the 
quantities required to be reported, in¬ 
cluding separate statements of quanti¬ 
ties (i) in inventories of fluid milk prod¬ 
ucts on hand at the end of the month, 
(ii) in route disposition outside the mar¬ 
keting area, and (iii) of in-area and out¬ 
side area route disposition of filled milk; 
and 

(4) Such other information with re¬ 
spect to receipts and utilization as the 
market administrator may request. 

(b) Each handler specified in § 1133.9 

(d) who operates a partially regulated 
distributing plant shall report as re¬ 
quired in paragraph (a) of this section, 
except that receipts of Grade A milk 
from dairy farmers shall be reported in 
lieu of producer milk; such report shall 
include a separate statement showing 
the quantity of reconstituted skim milk 
in fluid milk products disposed of on 
routes in the marketing area; and 

(c) Each cooperative association shall 
report with respect to milk for which it 
is a handler pursuant to § 1133.9 (b) and 
(c) as follows: 

(1) Receipts of skim milk and butter¬ 
fat in producer milk; 

(2) Utilization of milk for which it is 
the handler pursuant to § 1133.9(b) (1); 

(3) The quantities delivered to each 
pool plant of another handler pursuant 
to §1133.9 (b)(2) and (c); and 

(4) Such other information as the 
market administrator may require. 

§ 1133.31 Payroll reports:. 

On or before the 20th day of each 
month, each handler except one exempt 
pursuant to § 1133.7(d) (2) or one mak¬ 
ing payments pursuant to § 1133.76(b), 
shall submit to the market administrator 
liis producer payroll (or in the case of a 
handler making payments pursuant to 
§ 1133.76(a), his payroll for dairy farm¬ 
ers delivering Grade A milk) for deliver¬ 
ies made the preceding month which 
shall show for each producer: 

(a) The name and address of the pro¬ 
ducer or dairy farmer; 

(b) The total pounds of milk, the aver¬ 
age butterfat test thereof, and the 
pounds of butterfat received from such 
producer and the number of days on 
w r hich milk was received from such 
producer; and 

(c) The price, amount and date of 
payment with the nature and amount of 
any deductions. 

§ 1133.32 Ollier reports, 

(a) Each producer-handler, each han¬ 
dier pursuant to § 1133.7(d) (2) and each 
handler making payments pursuant to 
§ 1133.76(b) shall make reports to the 
market administrator at such time and 
in such manner as the market adminis¬ 
trator may prescribe. 

(b) Each handler dumping skim milk 
shall give the market administrator not 
less than 6 hours* notice of Intention to 
make such disposition and of the quan¬ 
tities of skim milk involved. In addition, 
each handler dumping skim milk shall 
mail or deliver to the market adminis¬ 
trator within 48 hours follow^ing each 
dumping not witnessed by the market 
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administrator or his agent, a report in 
writing, as prescribed by the market ad¬ 
ministrator, showing the date on which 
the dumping was made and the quantity 
dumped, such report to be signed by both 
the person who dumped the skim milk 
and the person authorized to sign re¬ 
ports for the handler made pursuant to 
§ 1133.30 (if the latter person is not 
available to sign the report within the 
48-hour period, the signature of the plant 
manager or plant superintendent shall 
be substituted on the report). 

(c) The operator of a plant specified 
in § 1133.7(d) (2) shall, with respect to 
total receipts and utilization or disposi¬ 
tion of skim milk and butterfat at the 
plant, make reports to the market ad¬ 
ministrator at such time and in such 
manner as the market administrator 
may require and allow verification of 
such reports by the market administra¬ 
tor. 

(d) In making payments to producers 
pursuant to § 1133.73(b), each handler 
on or before the 17th day after the end of 
each month, for milk received during 
such month, shall furnish each producer 
with a supporting statement, in such 
form that it may be retained by the pro¬ 
ducer, which shall show: 

(1) The month and the identity of the 
handler and of the producer; 

(2) The total pounds (and the pounds 
of base and excess milk), and the aver¬ 
age butterfat content of milk received 
from such producer; 

(3) The minimum rate at which pay¬ 
ment to such producer is required pur¬ 
suant to § 1133.73; 

(4) The rate which is used in making 
payment if such rate is other than the 
applicable minimum rate; 

(5) The amount or the rate per hun¬ 
dredweight and nature of each deduction 
claimed by the handler; and 

(6) The net amount of payment to 
such producer. 

(e) In making payments to a coopera¬ 
tive association pursuant to § 1133.73(c) 
each handler upon request shall furnish 
to the cooperative association on or be¬ 
fore the 20th day of the month with 
respect to milk received during the first 
half of the month and on or before the 
7th day of the month with respect to 
milk received during the last half of the 
previous month for each producer for 
whom such payment is made, the infor¬ 
mation specified in subparagraphs (1), 

(2), and (5) of paragraph (a) of this 
section, and the daily weights of milk 
purchased from each of the association’s 
member producers. 

(f) In addition to the reports required 
pursuant to §§ 1133.30 and 1133.31, each 
handler shall report such other infor¬ 
mation as the market administrator 
deems necessary to verify or establish 
such handler’s obligation under the 
order. 

Classification of Milk 

§ 1133.40 Classes of utilization. 

Subject to the conditions set forth in 
§§ 1133.41 and 1133.42, the classes of 
utilization shall be as follows: 
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(a) Class I milk. Class I milk shall be 
all skim milk and butterfat: 

(1) Disposed of in the form of a fluid 
milk product (including those reconsti¬ 
tuted) except: 

(1) Any products fortified with added 
nonfat milk solids shall be Class I in 
an amount equal only to the weight of 
an equal volume of milk, skim milk, or 
cream of the same butterfat content; and 

(ii) As classified pursuant to para¬ 
graphs (c) (2) and (3) of this section; or 

(2) Not otherwise specfically ac¬ 
counted for as Class II or Class III 
utilization; 

(b) Class II milk. Class II milk shall 
be all skim milk and butterfat used to 
produce ice cream, ice cream mix, frozen 
desserts, cocoa mixes and cottage, pot 
and bakers’ cheese; and 

(c) Class III milk. Class HI milk 
shall be all skim milk and butterfat: 

(1) Used to produce any product other 
than a fluid milk product or a Class II 
product; 

(2) In skim milk: 

(i) Disposed of for livestock feed; 

(ii) Dumped pursuant to the condi¬ 
tions specified in § 1133.32(b); and 

(iii) In fluid milk products which are 
excepted from Class I milk pursuant to 
paragraph (a)(l)(i) of this section; 

(3) Disposed of in fluid milk products 
in bulk form to any commercial food 
processing establishment for use in food 
products prepared for consumption off 
the premises; 

(4) Contained in inventories of fluid 
milk products on hand at the end of the 
month; 

(5) In shrinkage of skim milk and 
butterfat, respectively, assigned pursuant 
to § 1133.41(b) (1) but not to exceed the 
following: 

(i) Two percent of receipts at a pool 
plant of producer milk pursuant to 
§ 1133.13(a) (1) and (2) and, with re¬ 
spect to a cooperative association, pro¬ 
ducer milk for which it is the handler 
pursuant to § 1133.9 (b) or (c); plus 

(ii) 1.5 percent of receipts from a 
cooperative association in its capacity as 
a handler pursuant to § 1133.9 (b) or 
(c), except that if the handler operating 
the pool plant files with the market ad¬ 
ministrator notice that he is purchasing 
such milk on the basis of farm weights 
determined by farm bulk tank calibra¬ 
tions, the applicable percentage shall be 
2 percent; plus 

(iii) 1.5 percent of receipts in bulk 
tank lots from other pool plants; plus 

(iv) 1.5 percent of receipts of fluid 
milk products in bulk from an other 
order plant, exclusive of the quantity 
for which Class II or Class in utiliza¬ 
tion was requested by the operator of 
such plant and the handler; plus 

(v) 1.5 percent of receipts of fluid milk 
products in bulk from unregulated sup¬ 
ply plants, exclusive of the quantity for 
which Class II or Class III utilization was 
requested by the handler; less 

(vi) 1.5 percent of disposition in bulk 
tank lots to other milk plants (when the 
exception specified in subdivision (ii) 
of this subparagraph applies, the appli¬ 
cable percentage shall be 2 percent); 


(vii) Plus 0.5 percent of milk received 
by a cooperative association handler 
pursuant to § 1133.9 (b) and (c) from 
producers as determined by farm tests 
and weights measured by farm bulk tank 
calibrations unless the exception in sub- 
paragraph 5(ii) of this paragraph ap¬ 
plies; and 

(6) In shrinkage of skim milk and 
butterfat, respectively, assigned pur¬ 
suant to § 1133.41(b)(2). 

§ 1133.41 Shrinkage. 

The market administrator shall allo¬ 
cate shrinkage over a handler’s receipts 
at each pool plant as follows: 

(a) Compute the total shrinkage of 
skim milk and butterfat, respectively, for 
each handler; and 

(b) If a handler has receipts of other 
source milk, shrinkage shall be prorated 
between: (1) Skim milk and butterfat 
in amounts respectively equal to 50 times 
the maximum amount that may be com¬ 
puted pursuant to § 1133.40(c) (5); and 
(2) skim milk and butterfat in other 
source milk received in the form of fluid 
milk products, exclusive of that specified 
in § 1133.40(c)(5). 

§ 1133.42 Classification of transfers and 
diversions. 

Skim milk or butterfat transferred or 
diverted in the form of a fluid milk prod¬ 
uct shall be classified: 

(a) At the utilization indicated by the 
operators of both plants, otherwise as 
Class I milk, if transferred from a pool 
plant to the pool plant of another han¬ 
dler, except as provided in paragraph 

(b) of this section, subject in either event 
to the following conditions: 

(1) The skim milk or butterfat so as¬ 
signed to any class shall be limited to 
the amount thereof remaining in such 
class in the plant(s) of the transferee 
handler after computations pursuant to 
5 1133.44(a)(8) and the corresponding 
step of § 1133.44(b); 

(2) If the transferor handler received 
during the month other source milk to 
be allocated pursuant to § 1133.44(a) (3) 
and the corresponding step of § 1133.44 

(b) , the skim milk and butterfat so 
transferred shall be classified so as to 
allocate the least possible Class I utiliza¬ 
tion to such other source milk; and 

(3) If the transferor handler received 
during the month other source milk to 
be allocated pursuant to § 1133.44(a) 

(7) or (8) and the corresponding step 
of § 1133.44(b), the skim milk and but¬ 
terfat so transferred up to the total of 
such receipts shall not be classified as 
Class I milk to a greater extent than 
would be applicable to a like quantity of 
such other source milk received at the 
transferee plant r 

(b) As producer milk in the transferee 
plant, if transferred as bulk milk to the 
pool plant of another handler by a co¬ 
operative association in its capacity as 
a handler pursuant to § 1133.9 (b)(2) or 

(c) . Such milk shall be excluded from 
producer milk to be classified as that or 
the cooperative association; 

(c) As Class I milk, if transferred from 
a pool plant to a producer-handler, or 
to a State institution; 
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(d) As Class I milk, if transferred or 
diverted in bulk to a nonpool plant that 
is neither an other order plant nor a 
producer-handler plant, unless the re¬ 
quirements of subparagraphs (1) and 

(2) of this paragraph are met, in which 
case the skim milk and butterfat so 
transferred or diverted shall be classified 
in accordance with the assignment re¬ 
sulting from subparagraph (3) of this 
paragraph: 

(1) The transferring or diverting han¬ 
dler claims classification pursuant to the 
assignment set forth in subparagraph (3) 
of this paragraph in his report submitted 
to the market administrator pursuant to 
§ 1133.30 for the month within which 
such transaction occurred; 

(2) The operator of such nonpool 
plant maintains books and records show¬ 
ing the utilization of all skim milk and 
butterfat received at such plant which 
are made available if requested by the 
market administrator for the purpose of 
verification; and 

(3) The skim milk and butterfat so 
transferred shall be classified on the 
basis of the following assignment of 
utilization at such nonpool plant in 
excess of receipts of packaged fluid milk 
products from all pool plants and other 
order plants: 

<i) Any Class I utilization disposed 
of as route disposition in the marketing 
area shall be first assigned to the skim 
milk and butterfat in the fluid milk prod¬ 
ucts so transferred or diverted from pool 
plants, next pro rata to receipts from 
other order plants and thereafter to re¬ 
ceipts from dairy farmers who the mar¬ 
ket administrator determines constitute 
regular sources of supply of Grade A milk 
for such nonpool plant; 

(ii) Any Class I utilization disposed 
of as route disposition in the marketing 
area of another order issued pursuant to 
the Act shall be first assigned to receipts 
from plants fully regulated by such 
order, next pro rata to receipts from pool 
plants and other order plants not regu¬ 
lated by such order, and thereafter to 
receipts from dairy farmers who the 
market administrator determines consti¬ 
tute regular sources of supply for such 
nonpool plant; 

(iii) Class I utilization in excess of 
that assigned pursuant to subdivisions 
<i) and (ii) of this subparagraph shall 
be assigned first to remaining receipts 
from dairy farmers who the market ad¬ 
ministrator determines constitute the 
regular source of supply for such nonpool 
plant and Class I utilization in excess of 
such receipts shall be assigned pro rata 
to unassigned receipts at such nonpool 
plant from all pool and other order 
plants; and 

<iv) Class II utilization shall next be 
assigned to remaining receipts in the 
sequence provided in subdivision (iii) of 
this subparagraph (3). To the extent 
that neither Class I nor Class II utiliza¬ 
tion is not so assigned to it, the skim 
milk and butterfat so transferred shall 
be classified as Class III milk; and 

(e) As follows, if transferred to an 
other order plant in excess of receipts 
from such plant in the same category as 
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described in subparagraph (1), (2), or 

(3) of this paragraph: 

(1) If transferred in packaged form, 
classification shall be in the classes to 
which allocated as a fluid milk product 
under the other order; 

(2) If transferred in bulk form, clas¬ 
sification shall be in the classes to which 
allocated as a fluid milk product under 
the other order (including allocation un¬ 
der the conditions set forth in subpara¬ 
graph (3) of this paragraph); 

(3) If the operators of both the trans¬ 
feror and transferee plants so request 
in the reports of receipts and utilization 
filed with their respective market ad¬ 
ministrators, transfers in bulk form shall 
be classified as Class HI to the extent of 
the Class in utilization (or comparable 
utilization under such other order) 
available for such assignment pursuant 
to the allocation provisions of the trans¬ 
feree order; 

(4) If the classification to which allo¬ 
cated under the other order is not avail¬ 
able to the market administrator for 
purposes of establishing classification 
pursuant to this paragraph, classifica¬ 
tion shall be as Class I, subject to ad¬ 
justment when such information is 
available; 

(5) For purposes of this paragraph, 
if the transferee order provides for only 
two classes of utilization, skim milk and 
butterfat allocated to a class consisting 
primarily of fluid milk products shall be 
classified as Class I, and skim milk and 
butterfat allocated to Class II under the 
other order shall be classified as Class 
III; and 

(6) If the form in which any fluid 
milk product is transferred to an other 
order plant is not defined as a fluid milk 
product under such other order, classifi¬ 
cation shall be in accordance with the 
provisions of § 1133.40. 

§ 1133.43 General classifies lion rules. 

In determining the classification of 
producer milk pursuant to § 1133.44, the 
following rules shall apply: 

(a) For each month the market ad¬ 
ministrator shall correct for mathen\ati- 
cal and other obvious errors the reports 
of receipts and utilization submitted by 
each handler and shall compute the total 
pounds of skim milk and butterfat, re¬ 
spectively, in each class for such handler 
at all of his pool plants; and 

(b) If any of the water contained in 
the milk from which a product is made 
is removed before the product is utilized 
or disposed of by a handler, the pounds 
of skim milk used or disposed of in such 
product shall be considered to be an 
amount equivalent to the nonfat milk 
solids contained in such product, plus 
all the water originally associated with 
such solids. 

§ 1133.44 Classification of producer 
milk. 

After making the computations pur¬ 
suant to § 1133.43(a), the market admin¬ 
istrator shall determine the classification 
of producer milk for each handler as 
follows: 

(a) Skim milk shall be allocated in 
the following manner: 
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(1) Subtract from the total pounds of 
skim milk classified: . 

(1) From Class I the pounds of skim 
milk in receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
this or any other order issued pursuant 
to the Act is classified and priced as 
Class I milk and is not used as an offset 
on any payment obligation under this or 
any other order; 

(ii) From Class III the pounds of skim 
milk classified as Class III milk pursuant 
to $ 1133.40(c)(5); 

(2) Subtract from the remaining 
pounds of skim milk in each class the 
pounds of skim milk in fluid milk prod¬ 
ucts received in packaged form from 
other order plants, except that to be sub¬ 
tracted pursuant to subparagraph (3) (v) 
of this paragraph, as follows: 

(i) From Class III milk, the lesser of 
the pounds remaining or 2 percent of 
such receipts; and 

(ii) From Class I milk, the remainder 
of such receipts; 

(2a) Subtract from the total pounds 
of skim milk in Class II the pounds of 
skim milk in products other than fluid 
milk products that are used (directly or 
as a reconstituted fluid milk product) to 
produce Class n products; 

(3) Subtract in the order specified 
below from the pounds of skim milk re¬ 
maining in each class, in series begin¬ 
ning with Class III, the pounds of skim 
milk in each of the following: 

(i) Other source milk (that was not 
subtracted pursuant to subparagraph 
(2a) of this paragraph) in a form other 
than that of a fluid milk product; 

(ii) Receipts of fluid milk products 
(except filled milk) for which Grade A 
certification is not established, and re¬ 
ceipts of fluid milk products from un¬ 
identified sources; 

(iii) Receipts of fluid milk products 
from a producer-handler, as defined 
under this or any other Federal order, 
and from State institutions; 

(iv) Receipts of reconstituted skim 
milk in filled milk from unregulated 
supply plants; and 

(v) Receipts of reconstituted skim 
milk in filled milk from other order 
plants which are regulated under an 
order providing for individual handler 
pooling to the extent that reconstituted 
skim milk is allocated to Class I at the 
transferor plant; 

(4) Subtract, in the order specified 
below, in sequence beginning with Class 
III from the pounds of skim milk re¬ 
maining in Classes n and III, but not 
in excess of such quantity; 

(i) Receipts of fluid milk products 
from an unregulated supply plant that 
were not subtracted pursuant to sub- 
paragraphs (1) (i) or (3)(iv) of this 
paragraph; 

(a) For which the handler requests 
Class n or Class HI utilization; or 

(b) Which are in excess of the pounds 
of skim milk determined by multiplying 
the pounds of skim milk remaining in 
Class I milk by 1.25 and subtracting the 
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sum of the pounds of skim milk in pro¬ 
ducer milk, receipts from other pool han¬ 
dlers, and receipts in bulk from other 
order plants, that were not subtracted 
pursuant to subparagraph (3) (v) of this 
paragraph; 

(ii) Receipts of fluid milk products in 
bulk from another order plant, that 
were not subtracted pursuant to sub- 
paragraph (3) (v) of this paragraph, in 
excess of similar transfers to such plant, 
if Class n or Class in utilization was 
requested by the operator of such plant 
and the handler ; 

(5) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class ni, the pounds of 
skim milk in inventory of fluid milk 
products on hand at the beginning of 
the month; 

(6) Add to the remaining pounds of 
skim milk in Class III milk the pounds 
subtracted pursuant to subparagraph 

(1) (ii) of this paragraph; 

(7) Subtract from the pounds of skim 
milk remaining in each class pro rata to 
such quantities the pounds of skim milk 
in receipts of fluid milk products from 
unregulated supply plants which were 
not subtracted pursuant to subpara¬ 
graphs (1) (i), (3) (iv), or (4) (i) of this 
paragraph; 

(8) Subtract from the pounds of skim 
milk remaining in each class, in the fol¬ 
lowing order, the pounds of skim milk 
in receipts of fluid milk products in 
bulk from an other order plant(s), in ex¬ 
cess in each case of similar transfers to 
the same plant, which were not sub¬ 
tracted pursuant to subparagraph (3) 
(v) or (4) (ii) of this paragraph: 

(i) In series beginning with Class III, 
the pounds determined by multiplying 
the pounds of such receipts by the larger 
of the percentage of estimated Class n 
and Class in utilization of skim milk 
announced for the month by the market 
administrator pursuant to § 1133.45(a) 
or the percentage that Class II and Class 
III utilization remaining is of the total 
remaining utilization of skim milk of 
the handler; and 

(ii) From Class I, the remaining 
pounds of such receipts; 

(9) Subtract from the pounds of skim 
milk remaining in each class the pounds 
of skim milk received in fluid milk prod¬ 
ucts from pool plants of other handlers 
according to the classification assigned 
pursuant to § 1133.42(a); 

(10) If the pounds of skim milk re¬ 
maining in all classes exceed the pounds 
of skim milk in producer milk, subtract 
such excess from the pounds of skim 
milk remaining in each class in series 
beginning with Class in. Any amount 
so subtracted shall be known as “over¬ 
age”; 

(b) Butterfat shall be allocated in 
accordance with the procedure outlined 
for skim milk in paragraph (a) of this 
section; and 

(c) Combine the amounts of skim milk 
and butterfat determined pursuant to 
paragraphs (a) and (b) of this section 
into one total for each class and deter¬ 
mine the weighted average butterfat con¬ 
tent of producer milk in each class. 


§ 1133.15 Market administrator** reports 
and announcements concerning clas¬ 
sification. 

The market administrator shall make 
the following reports and announce¬ 
ments concerning classification: 

(a) Whenever required for purpose 
of allocating receipts from other order 
plants pursuant to 1 1133.44(a)(8) and 
the corresponding step of § 1133.44(b), 
the market administrator shall estimate 
and publicly announce the utilization 
(to the nearest whole percentage) in 
each class during the month of skim milk 
and butterfat, respectively, in producer 
milk of all handlers. Such estimate 
shall be based upon the most current 
available data and shall be final for such 
purpose; 

(b) Report to the market administra¬ 
tor of the other order, as soon as possible 
after the report of receipts and utiliza¬ 
tion for the month is received from a 
handler who has received fluid milk 
products from an other order plant, the 
classification to which such receipts are 
allocated pursuant to § 1133.44 pursuant 
to such report, and thereafter any 
change in such allocation required to 
correct errors disclosed in verification 
of such report; 

(c) Furnish to each handler operating 
a pool plant who has shipped fluid milk 
products to an other order plant, the 
classification to which the skim milk 
and butterfat in such fluid milk products 
were allocated by the market adminis¬ 
trator of the other order on the basis 
of the report of the receiving handler; 
and, as necessary, any changes in such 
classification arising in the verification 
of such report; and 

(d) On or before the 16th day after the 
end of each month, report to each co¬ 
operative association (or its duly desig¬ 
nated agent) which so requests the class 
utilization of milk delivered by such co¬ 
operative association pursuant to 
§ 1133.9 (b) (2) and (c) or from its mem¬ 
ber producers to each handler. For the 
purpose of this report, the milk caused 
to be so delivered by such cooperative 
association shall be prorated to each 
class in the proportion that the total 
receipts of producer milk by such han¬ 
dler were used in each class. 

Class Prices 
§ 1133.50 Class prices. 

Subject to the provisions of §§ 1133.52 
and 1133.55, the class prices for the 
month per hundredweight of milk con¬ 
taining 3.5 percent butterfat shall be as 
follows: 

(a) Class I price. The Class I price 
shall be the basic formula price for the 
second preceding month plus $1.95. 

(b) Class II price. The Class n price 
shall be the price computed pursuant to 
paragraph (c) of this section, plus 25 
cents per hundredweight. 

(c) Class III price. The Class III price 
shall be the basic formula price for the 
month, but not to exceed an amount 
computed as follows: 

(1) Multiply by 4.2 the simple average 
of the wholesale selling prices (using the 


midpoint of any price range as one price ) 
of Grade A (92-score) bulk butter at Chi¬ 
cago as reported by the Department for 
the month: 

(2) Multiply by 8.2 the weighted aver¬ 
age of carlot prices per pound of nonfat 
dry milk solids, spray process, for human 
consumption, f.o.b. manufacturing plants 
in the Chicago area, as published by the 
Department for the period from the 26th 
day of the immediately preceding month 
through the 25th day of the current 
month; and 

(3) From the sum of the results ar¬ 
rived at under subparagraphs (1) and 
(2) of this paragraph, subtract 48 cents, 
and round to the nearest cent. 

§ 1133.51 Basic formula price. 

The “basic formula price” shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as reported 
by the Department for the month, ad¬ 
justed to a 3.5 percent butterfat basis and 
rounded to the nearest cent. For such 
adjustment, the butterfat differential 
(rounded to the nearest one-tenth cent) 
per one-tenth percent butterfat shall be 
0.12 times the simple average of the 
wholesale selling prices (using the mid¬ 
point of any price range as one price) of 
Grade A (92-score) bulk butter per 
pound at Chicago, as reported by the De¬ 
partment for the month. For the purpose 
of computing the Class I price, the re¬ 
sulting price shall be not less than $4.33. 

§ 1133.52 Plant location adjustments for 
handlers. 

(a) For milk received from producers 
at a pool plant located more than 90 
miles by shortest highway distance as 
measured by the market administrator 
from the City Hall in Spokane, Wash.. 
and disposed of as Class I milk or 
assigned Class I location adjustment 
credit pursuant to paragraph (b) of this 
section, the price computed pursuant to 
§1133.50 (a) shall be reduced by two 
cents for each 10 miles or fraction there¬ 
of, up to 200 miles and one cent for each 
10 miles or fraction thereof, in excess of 
200 miles, by the shortest hard-surfaced 
highway distance as determined by the 
market administrator, from such plant 
to the City Hall, Spokane, Wash.; 

(b) For purposes of calculating such 
adjustment, transfers between pool 
plants shall be assigned Class I dis¬ 
position at the transferee plant, in excess 
of the sum of receipts at such plant from 
producers and cooperative associations 
pursuant to § 1133.9 (b) (2) and (c), and 
the volume assigned as Class I to re¬ 
ceipts from other order plants and un¬ 
regulated supply plants, such assignment 
to be made first to transferor plants at 
which no location adjustment credit is 
applicable and then in sequence begin¬ 
ning with the plant at which the least 
location adjustment would apply; and 

(c) The Class I price applicable to 
other source milk shall be adjusted at 
the rates set forth in paragraph (a) of 
this section, except that the adjusted 
Class I price shall be not less than the 
Class IH price. 
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§ 1133.53 Announcement of class prices 
and handler butterfat differentials. 

The market administrator shall an¬ 
nounce publicly on or before the 5th day 
of each month: 

(a) The Class I price for the following 

month; 

(b) The Class I butterfat differential 
for the current month; and 

(c) The Class n and Class nr prices 
and the corresponding butterfat dif¬ 
ferentials, all for the preceding month. 

§ 1133.54 Equivalent price. 

If for any reason a price quotation re¬ 
quired by this part for computing class 
prices or for other purposes is not avail¬ 
able in the manner described, the market 
administrator shall use a price deter¬ 
mined by the Secretary to be equivalent 
to the price which is required. 

§ 1133.55 Handler butterfat differen- 
liala. 

If the average butterfat content of 
Class I milk, Class II milk or Class III 
milk, computed pursuant to § 1133.43(a), 
for any handler for any month differs 
from 3.5 percent, there shall be added 
to, or subtracted from, the applicable 
class price (§ 1133.50) for each one-tenth 
of 1 percent that the average butterfat 
content of such class is - respectively 
above, or below, 3.5 percent, a butterfat 
differential computed by the market ad¬ 
ministrator as follows: 

(a) Class I milk. The simple average 
of the wholesale selling prices per pound 
(using the midpoint of any price range 
as one price) of Grade A (92-score) bulk 
butter at Chicago, as reported by the 
Department during the preceding month, 
multiply by 0.123, and round to the near¬ 
est tenth of a cent. 

(b) Class II milk and Class III milk. 
The simple average of the wholesale sell¬ 
ing prices per pound (using the midpoint 
of any price range as one price) of Grade 
A (92-score) bulk butter at Chicago as 
reported by the Department during the 
month, multiply by 0.115 and round to 
the nearest tenth of a cent. 

Uniform Prick 

§ 1133.60 Pool obligation of each han¬ 
dler. 

The net pool obligation of each pool 
handler during each month shall be a 
sum of money computed by the market 
administrator as follows: 

(a) Multiply the quantity of producer 
milk in each class, as computed pursuant 
to § 1133.44(c), by the applicable class 
prices (adjusted pursuant to §§ 1133.52 
and 1133.55); 

( b) Add tlie amount obtained from 
multiplying the pounds of overage de¬ 
ducted from each class pursuant to 
§ 1133.44(a) (10) and the corresponding 
step of § 1133.44(b) by the applicable 
class prices; 

<c> Add the following: 

( 1) The amount obtained from multi¬ 
plying the difference between the Class 
HI price for the preceding month and the 
Class I price for the current month by 
the hundredweight of skim milk and 


butterfat subtracted from Class I pur¬ 
suant to § 1133.44(a)(5) and the corre¬ 
sponding step of § 1133.44(b); and 

(2) The amount obtained from multi¬ 
plying the difference between the Class 
in price for the preceding month and 
the Class II price for the current month 
by the lesser of: 

(i) The pounds of skim milk and but¬ 
terfat subtracted from Class II milk 
pursuant to § 1133.44(a) (5) and the cor¬ 
responding step of § 1133.44(b) for the 
current month; or 

(ii) The pounds of skim milk and but¬ 
terfat remaining in Class III milk after 
the calculations pursuant to § 1133.44(a) 
(8) and the corresponding step of § 1133.- 
44(b) for the preceding month, less the 
pounds used in computation pursuant to 
subparagraph (1) of this paragraph; 

(d) Add an amount equal to the dif¬ 
ference between the value at the Class I 
price applicable at the pool plant and the 
value at the Class III price, with respect 
to skim milk and butterfat in other 
source milk subtracted from Class I pur¬ 
suant to § 1133.44(a)(3) and the corre¬ 
sponding step of § 1133.44(b), except that 
for receipts of fluid milk products as¬ 
signed to Class I pursuant to § 1133.44 
(a)(3) (iv) and (v) and the correspond¬ 
ing step of § 1133.44(b) the Class I price 
shall be adjusted to the location of the 
transferor plant; 

(e) Add an amount equal to the value 
at the Class I price adjusted for location 
of the nearest nonpool plant(s) from 
which an equivalent volume was received 
with respect to the skim milk and butter¬ 
fat subtracted from Class I pursuant to 
§ 1133.44(a) (7) and the corresponding 
step of § 1133.44(b), excluding such skim 
milk or butterfat in bulk receipts of fluid 
milk products from an unregulated sup¬ 
ply plant to the extent that an equivalent 
amount of skim milk or butterfat dis¬ 
posed of to such plant by handlers fully 
regulated under this or any other order 
issued pursuant to the Act is classified 
and priced as Class I milk and is not used 
as an offset on any other payment obli¬ 
gation under this or any other order; 

(f) Add or subtract the amount neces¬ 
sary to correct errors disclosed by the 
verification of reports of receipts and 
utilization of skim milk and butterfat 
in previous months for which payment 
has not been made. 

§ 1133.61 Computation of weighted 
average and uniform price. 

For each month the market adminis¬ 
trator shall compute the weighted aver¬ 
age and the uniform price per hundred¬ 
weight of milk received from producers 
as follows: 

(a) Combine into one total the values 
computed pursuant to § 1133.60 for all 
handlers who filed the reports prescribed 
by § 1133.30 for the month and who made 
the payments pursuant to § 1133.71 for 
the preceding month; 

(b) Add an amount equal to the total 
value of the location differentials com¬ 
puted pursuant to § 1133.75; 

(c) Subtract, if the average butterfat 
content of the milk specified in para¬ 


graph (e) of this section is more than 
3.5 percent, or add, if such butterfat 
content is less than 3.5 percent, an 
amount computed by multiplying the 
amount by which the average butterfat 
content of such milk varies from 3.5 per¬ 
cent by the butterfat differential com¬ 
puted pursuant to § 1133.74 and 
multiplying the result by the total 
hundredweight of such milk; 

(d) Add an amount equal to not less 
than one-half of the unobligated balance 
in the producer-settlement fund; 

(e) Divide the resulting amount by 
the sum of the following for all han¬ 
dlers included in these computations: 

(1) The total hundredweight of pro¬ 
ducer milk; and 

(2) The total hundredweight for 
which a value is computed pursuant to 
§ 1133.60(e); 

(f) Subtract not less than 4 cents nor 
more than 5 cents per hundredweight. 
The result shall be the “weighted average 
price/' and the “uniform price" for milk 
received from producers. 

§ 1133.6 In Coniputntion of uniform 
prices for base milk and excess milk. 

The market administrator shall com¬ 
pute uniform prices for base milk and 
excess milk each month as follows: 

(a) Determine the aggregate amount 
of producer milk in each class included 
in the computation pursuant to § 1133.61 
and the hundredweight of such milk that 
is base milk and that is excess milk; 

(b) Determine the value of the total 
hundredweight of milk of producers 
specified in § 1133.93(c) and (d) to whom 
no base milk has been assigned by multi¬ 
plying such volume by the Class III price; 

(c) Determine the total value of ex¬ 
cess milk by assigning such milk in series 
beginning with Class III to the hundred¬ 
weight of milk in each class as deter¬ 
mined pursuant to paragraph (a) of this 
section, multiplying the quantities so 
assigned by the respective class prices 
and adding together the resulting 
amounts; 

(d) Divide the total value of excess 
milk in paragraph (c) of this section by 
the total hundredweight of such milk. 
The quotient, rounded to the nearest 
cent, shall be the uniform price for ex¬ 
cess milk; 

(e) Multiply the total hundredweight 
of excess milk by the uniform price for 
excess milk computing pursuant to para¬ 
graph (c) of this section; 

(f) Multiply the hundredweight of 
milk specified in § 1133.61(e)(2) by the 
uniform price for the month; 

(g) Subtract the total values arrived 
at in paragraphs (b), (e), and (f) of this 
section from the amount resulting from 
the computations pursuant to para¬ 
graphs (a) through (e) of § 1133.61; and 

(h) Divide the amount obtained in 
paragraph (g) of this section by the total 
hundredweight of base milk determined 
in paragraph (a) of this section and sub¬ 
tract not less than 4 nor more than 5 
cents per hundredweight. The resulting 
figure rounded to the nearest cent, shall 
be the uniform price for base milk. 
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§ 1133.62 Announcement of uniform 
priees and producer bulterfat differ¬ 
ential. 

The market administrator shall an¬ 
nounce publicly on or before the 12th 
day of each month: 

<a) The producer butterfat differen¬ 
tial for the preceding month; and 

(b> The uniform prices for the preced¬ 
ing month. 

Payments for Milk 
§ J 133.70 Producer-settlement fund. 

The market administrator shall estab¬ 
lish and maintain a separate fund known 
as the “producer-settlement fund” into 
which he shall deposit all payments 
made by handlers pursuant to §§ 1133.71, 
1133.76, and 1133.77 and out of which he 
shall make all payments to handlers pur¬ 
suant to §§ 1133.72 and 1133.77. 

§ 1133.71 Payments to the producer- 
*elllcnient fund. 

On or before the 14th day after the 
end of the month each handler shall pay 
to the market administrator the amount, 
if any, by which the total amounts speci¬ 
fied in paragraph (a) of this section ex¬ 
ceed the amounts specified in paragraph 

(b) of this section: 

<ai The sum of 

(1) The total of the net pool obliga¬ 
tion computed pursuant to § 1133.60 for 
such handler; and 

(2) In the case of a cooperative asso¬ 
ciation which is a handler, the minimum 
amount due from other handlers pur¬ 
suant to § 1133.73(d); 

(b) The sum of 

(1) The value of such handler’s pro¬ 
ducer milk at the applicable uniform 
prices specified in § 1133.73; and 

(2> The value at the weighted aver¬ 
age price(s) applicable at the location 
of the plant(s) from which received (not 
to be less than the value at the Class in 
price) with respect to other source milk 
for which a value is computed pursuant 
to § 1133.60(e); 

(c) Each handler operating a plant 
pursuant to § 1133.7(d) (2), if such plant 
is subject to the classification and pric¬ 
ing provisions of another order which 
provides for individual handler pooling, 
shall pay to the market administrator on 
or before the 25th day after the end of 
the month an amount computed as fol¬ 
lows: 

(1) Determine the quantity of recon¬ 
stituted skim milk in filled milk disposed 
of as route disposition in the marketing 
area which was allocated to Class I at 
such other order plant. If reconstituted 
skim milk in filled milk is disposed of 
from such plant as route disposition in 
marketing areas regulated by two or 
more market pool orders, the reconsti¬ 
tuted skim milk assigned to Class I shall 
be prorated according to such disposition 
in each area. 

(2) Compute the value of the quantity 
assigned in subparagraph (1) of this 
paragraph to Class I disposition in this 
area, at the Class I price under this part 
applicable at the location of the other 
order plant (but not to be less than the 


Class in price) and subtract its value 
at the Class m price. 

§ 1133.72 Payments from the producer- 
settlement fund. 

On or before the 15th day after the 
end of each month the market adminis¬ 
trator shall pay to each handler the 
amount, if any, by which the amount 
computed pursuant to § 1133.71(d) ex¬ 
ceeds the amount computed pursuant to 
§ 1133.71(a). The market administrator 
shall offset any payment due any handler 
against payments due from such handler. 
If the balance in the producer-settle¬ 
ment fund is insufficient to make all pay¬ 
ments pursuant to this paragraph, the 
market administrator shall reduce uni¬ 
formly such payments and shall complete 
such payments as soon as the funds are 
available. 

§ 1133.73 Payments to producer* and to 
cooperative association*. 

Except as provided in paragraph (c) 
of this section, each handler shall make 
payment to each producer from whom 
milk is received as specified in bara- 
graphs (a) and (b) of this section: 

(a) On or before the last day of the 
month to each producer who had not 
discontinued shipping milk to such 
handler before the 18th day of the 
month, a partial payment with respect 
to milk received during the first 15 days 
of the month at not less than the Class 
ITT price for the preceding month. 

(b) On or before the 17th day after 
the end of each month, each handler 
shall make payment to each producer 
for milk received from such producer 
during the month: 

(1) At not less than the uniform price 
for base milk for the quantity of base 
milk received, adjusted by the butterfat 
differential computed pursuant to 
§ 1133.74 and by any location adjust¬ 
ment applicable under § 1133.75;* 

(2) At not less than the Class III 
price adjusted by the butterfat differ¬ 
ential computed pursuant to § 1133.74 
for the quantity of milk received from 
producers described in 5 1133.93 (c) and 
(d> for whom no base milk has been 
computed; 

(3) At not less than the uniform price 
for excess milk for the quantity of ex¬ 
cess milk received, adjusted by the but¬ 
terfat differential computed pursuant to 
§ 1133.74 and by any location adjustment 
applicable under § 1133.75; 

(4) Less payments made pursuant to 
paragraph (a) of this section; market¬ 
ing service deductions pursuant to 
§ 1133.86, and proper deductions au¬ 
thorized in writing by such producer; 
and 

(5) If by such date such handler has 
not received full payment for such 
month pursuant to § 1133.72 he may re¬ 
duce his total payment to all producers 
uniformly by not less than the amount 
of reduction in payment from the mar¬ 
ket administrator. The handler shall, 
however, complete such payments not 
later than the date for making such 
payments pursuant to this paragraph 
next following receipt of the balance 
from the market administrator; 


(c) (1) Upon receipt of a written re¬ 
quest from a cooperative association 
which the market administrator deter¬ 
mines is authorized by its members to 
collect payments for their milk and re¬ 
ceipt of a written promise to reimburse 
the handler the amount of any actual 
loss incurred by him because of any 
improper claim on the part of the co¬ 
operative association, each handler shall 
pay to the cooperative association on or 
before the second day prior to the date 
of payment to producers in lieu of pay¬ 
ments pursuant to paragraphs (a) and 
<b), respectively, of this section an 
amount equal to the sum of the individ¬ 
ual payments otherwise payable to such 
producers. The foregoing payment shall 
be made with respect to milk of each pro¬ 
ducer whom the cooperative association 
certifies is a member effective on and 
after the first day of the calendar month 
next following receipt of such certifica¬ 
tion through the last day of the month 
next preceding receipt of notice from the 
cooperative association of a termination 
of membership or until the original re¬ 
quest is rescinded in writing by the co¬ 
operative association; 

(2) A copy of each such request, 
promise to reimburse and certified list 
of members shall be filed simultaneously 
with the market administrator by the 
cooperative association and shall be sub¬ 
ject to verification at his discretion 
through audit of the records of the co¬ 
operative association pertaining thereto. 
Exceptions, if any, to the accuracy of 
such certification by a producer claimed 
to be a member, or by a handler, shall 
be made by written notice to the market 
administrator and shall be subject to his 
determination; 

(d) Each handler who receives milk 
for which a cooperative association is 
the handler pursuant to 5 1133.9(b)(2) 
and (c), shall, on or before the second 
day prior to the date payments are due 
individual producers, pay such coopera¬ 
tive association for such milk as follows: 

(1) A partial payment for milk re¬ 
ceived during the first 15 days of the 
month at not less than the Class in 
price for the preceding month; and 

(2) In making final settlement, the 
value of such milk at the applicable uni¬ 
form price, less payment made pursuant 
to subparagraph (1> of this paragraph; 
and 

(e) None of the provisions of this 
section shall be construed to restrict any 
cooperative association qualified under 
section 8c (5) (F) of the Act from making 
payment for milk to its producers in ac¬ 
cordance with such provisions of the Act. 

§1133.74 Producer butterfat difleren* 

. tial. 

In making payments pursuant to 
§ 1133.73(b) the uniform price for base 
milk and for excess milk shall be ad¬ 
justed for each one-tenth of 1 percent of 
butterfat content in the milk of each pro¬ 
ducer above or below 3.5 percent as the 
case may be, by a butterfat differential 
equal to the average of- the butterfat dif¬ 
ferentials determined pursuant to para¬ 
graphs (a) and (b) of § 1133.55, weighted 
by the pounds of butterfat in producer 
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milk in each class, the result being 
rounded to the nearest tenth of a cent. 

§1133.75 Plant location adju>tmentH 
for producers and on nonpool milk. 

»a> The uniform price for base milk 
received at a pool plant shall be reduced 
according to the location of the pool 
plant, at the rates set forth In § 1133.52; 

and 

, b) For purposes of computations 
pursuant to §§ 1133.71 and 1133.72 the 
adjustments pursuant to this section 
shall be at the rates set forth in § 1133.52 
applicable at the location of the nonpool 
plant from which the milk was received, 
except that the adjusted price shall be 
not less than the Class m price. 

s 1133.76 Payments hy handler operat¬ 
ing n partially regulated distributing 
plant. 

Each handler who operates a partially 
regulated distributing plant shall pay to 
the market administrator for the pro¬ 
ducer-settlement fund on or before the 
25 th day after the end of the month 
either of the amounts (at the handler’s 
election) calculated pursuant to para¬ 
graph (a) or <b) of this section. If the 
handler fails to report pursuant to 
$§ 1133.30 and 1133.31 the information 
necessary to compute the amount speci¬ 
fied in paragraph (a) of this section, he 
shall pay the amount computed pursuant 
to paragraph (b) of this section: 

<a> An amount computed as follows: 

< 1) (1) The obligation that would have 
been computed pursuant to § 1133.60 at 
such plant shall be determined as though 
such plant were a pool plant. For pur¬ 
poses of such computation, receipts at 
such nonpool plant from a pool plant or 
an other order plant shall be assigned to 
the utilization at which classified at the 
pool plant or other order plant and trans¬ 
fers from such nonpool plant to a pool 
plant or an other order plant shall be 
classified as Class n milk if allocated to 
such class at the pool plant or 
other order plant and be valued 
at the uniform price of the respective or¬ 
der if so allocated to Class I milk. No 
obligation shall apply to Class I milk 
transferred to a pool plant or an other 
order plant if such Class I utilization is 
assigned to receipts at the partially reg¬ 
ulated distributing plant from pool plants 
and other order plants at which such 
milk was classified and priced as Class I 
milk. There shall be included in the obli¬ 
gation so computed a charge in the 
amount specified in § 1133.60(e) and a 
credit in the amount specified in § 1133.- 
71(b) C 2 ) with respect to receipts from 
an unregulated supply plant, unless an 
obligation with respect to such plant is 
computed as specified below in this 
subparagraph. 

<ii> If the operator of the partially 
regulated distributing plant so requests, 
and provides with his reports pursuant to 

1133.30(b) and 1133.31 similar reports 
with respect to the operations of any 
other nonpool plant which serves as a 
supply plant for such partially regulated 
distributing plant by shipments to such 
Plant during the month eqivalent to the 


requirements of § 1133.7(b) with agree¬ 
ment of the operator of such plant that 
the market administrator may examine 
the books and records of such plants for 
purposes of verification of such reports, 
there will be added the amount of the ob¬ 
ligation computed at such nonpool sup¬ 
ply plant in the same manner and sub¬ 
ject to the same conditions as for the 
partially regulated distributing plant. 

<2> From this obligation there will be 
deducted the sum of (i) the gross pay¬ 
ments made by such handler for Grade 
A milk received during the month from 
dairy farmers at such plant and like 
payments made by the operator of a sup¬ 
ply plant(s) included in the computa¬ 
tions pursuant to subparagraph (1) of 
this paragraph, and (il) any payments to 
the producer-settlement fund of another 
order under which such plant is also a 
partially regulated distributing plant. 

<b) An amount computed as follows: 

(1» Determine the respective amounts 
of skim milk and butterfat disposed of as 
Class I m'lk route disposition in the mar¬ 
keting area; 

<2> Deduct the respective amounts of 
skim milk and butterfat received at the 
plant: 

(i) As Class I milk from pool plants 
and other order plants, except that de¬ 
ducted under a similar provision of an¬ 
other order issued pursuant to the Act; 
and 

<ii> From a nonpool plant that is not 
an other order plant to the extent that 
an equivalent amount of skim milk or 
butterfat disposed of to such nonpool 
plant by handlers fully regulated under 
this or any other order issued pursuant 
to the Act is classified and priced as Class 
I milk and is not used as an offset on any 
other payment obligation under this or 
any other order: 

(3) Deduct the quantity of reconsti¬ 
tuted skim milk in fluid milk products 
disposed of as route disposition the mar¬ 
keting area; 

(4 • Combine the amounts of skim milk 
and butterfat remaining into one total 
and determine the weighted average but¬ 
terfat content; and 

(5) From the value of such milk at 
the Class I price applicable at the loca¬ 
tion of the nonpool plant, subtract its 
value at the weighted average price ap¬ 
plicable at such location (not to be less 
than the lowest class price of the respec¬ 
tive order) and add for the quantity of 
reconstituted skim milk specified in sub- 
paragraph (3) of this paragraph its value 
computed at the Class I price applicable 
at the location of the nonpool plant less 
the value of such skim milk at the lowest 
class price of the respective order. 

§ 1133.77 Adjustment of accounts. 

Whenever verification by the market 
administrator of reports or payments of 
any handler discloses errors resulting in 
money due (a) the market administrator 
from such handler, (b) such handler 
from the market administrator, or (c) 
any producer or cooperative association 
from such handler, the market admin¬ 
istrator shall promptly notify such han¬ 
dler of any amount so due and payment 


thereof shall be made on or before the 
next date for making payments set forth 
in the provisions under which such error 
occurred following the fifth day after 
such notice. 

Administrative Assessment and 
Marketing Service Deduction 

§ 1133.85 Assessment for order admin¬ 
istration. 

As liis pro rata share of the expense 
of administration of the order, each 
handler shall pay to the market admin¬ 
istrator on or before the 14th day after 
the end of the month 5 cents per hun¬ 
dredweight or such lesser amount as 
the Secretary may prescribe, with re¬ 
spect (a) to producer milk (Including 
that classified pursuant to § 1133.42(b) 
and such handler’s own farm produc¬ 
tion) . (b) other source milk allocated to 
Class I pursuant to § 1133.44(a) (3) and 
(7) and the corresponding steps of 
§ 1133.44(b) except such other source 
milk on which no handler obligation 
applies pursuant to § 1133.60(e), and (c> 
Class I route disposition in the market¬ 
ing area by partially regulated distribut¬ 
ing plants that exceeds Class I milk: 

(1) Received during the month at 
such plant from pool plants and other 
order plants that is not used as an off¬ 
set under a similar provision of another 
order pursuant to the Act; and 

(2) Specified in § 1133.76(b) (2><ii>. 

§ 1133.86 Deductions for marketing 
services. 

(a> Except as provided in paragraph 
(c) of this section, each handler, in mak¬ 
ing payments to producers pursuant to 
§ 1133.80(b), shall deduct 5 cents per 
hundredweight of milk, or such lesser 
amount as the Secretary may prescribe 
(other than with respect to milk of such 
handler’s own production), with respect 
to the following: 

(1) All milk received from producers 
at a plant not operated by a cooperative 
association; 

(2) All milk received at a plant op¬ 
erated by a cooperative association from 
producers who are not members of such 
association; and 

(3) All milk received at a plant oper¬ 
ated by a cooperative association(s) from 
producers who are members thereof but 
for whom any of the services set 
forth in paragraph (b) of this section 
are not being performed by such associa¬ 
tion^), as determined by the market 
administrator. 

<b) The deductions made pursuant to 
paragraph (a) of this section shall be 
paid to the market administrator on or 
before the 14th day after the end of each 
month. Such moneys shall be expended 
by the market administrator for the veri¬ 
fication of weights, sampling, and test¬ 
ing of milk received from producers aud 
in providing for market information to 
producers; such services to be performed 
in whole or in part by the market ad¬ 
ministrator or by an agent engaged by 
and responsible to him. 

(c) In the case of each producer (1) 
who is a member of, or who has given 
written authorization for the rendering 
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of marketing services and taking of de¬ 
duction therefor to, a cooperative as¬ 
sociation, (2) whose milk is received at 
a plant not operated by such association, 
and (3) for whom the market admin¬ 
istrator determines that such association 
is performing the services described in 
paragraph (b) of this section, each han¬ 
dler shall deduct, in lieu of the deduction 
specified under paragraph (a) of this 
section, from the payments made pur¬ 
suant to § 1133.80(b) the amount per 
hundredweight of milk authorized by 
such producer and shall pay, on or before 
the 16th day after the end of the month, 
such deduction to the association entitled 
to receive it under this paragraph. 

Class I Base Plan 

§ 1133.90 Definitions relating to the 
Glass I base plan. 

For purposes of determination and as¬ 
signment of the Class I base of each 
producer the following terms are defined: 

(a) “Production history” means the 
average daily marketings of a producer 
during the production history period 
used for the determination of bases or 
the future updating of bases. 

(b) “Production history base” means 
a quantity of milk in pounds per day 
as computed pursuant to § 1133.91. 

(c) “Production history period” means 
the days or months to be used for the 
computation of the production history 
base of a producer. 

(d) “Average daily producer milk de¬ 
liveries” of any producer in any speci¬ 
fied period used for computing a produc¬ 
tion history base means the total pounds 
of producer milk delivered by the pro¬ 
ducer divided by the number of calen¬ 
der days in the period rounded to the 
nearest whole pound. 

(e) “Class I base” means a quantity 
of milk in pounds per day computed 
pursuant to § 1133.93 for which a pro¬ 
ducer may receive the base milk price. 

(f) “Base milk” means: 

(1) Milk received from a producer 
which is not in excess of his Class I 
base multiplied by the number of cal¬ 
endar days in the month except that if 
milk is received from a producer for 
only part of a month, base milk shall 
be milk received from such producer 
which is not in excess of his Class I base 
multiplied by the number of days of 
production of producer milk delivered 
during the month; and 

(2) Milk received from a producer to 
whom no Class I base has been issued 
in the amount determined for such pro¬ 
ducer pursuant to § 1133.93 (c) and (d). 

(g) “Excess milk” means milk in ex¬ 
cess of base milk received during any 
designated period from a producer who 
during such period is delivering base 
milk. 

§ 1133.91 Compulation of production 
history base. 

A “production history base" shall be 
determined by the market administrator 
for each producer eligible for such base 
on the effective date of this provision and 
on February 1 of each year thereafter. 
The computation of production history 
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base shall be subject to adjustments re¬ 
sulting from the acquisition or disposi¬ 
tion of Class I base by transfer. A pro¬ 
duction history base shall also be modi¬ 
fied to reflect a decision by the hardship 
committee or an underdelivery of Class 
I base. For purposes of computation of 
his production history base, a producer 
shall be considered as having been on 
the market during any specified period 
if: (a) As a producer he delivered milk 
of his own production during the des¬ 
ignated period without interruption suf¬ 
ficient to cause forfeiture of base pursu¬ 
ant to § 1133.95(a); and (b) during such 
period (after the effective date of this 
provision) did not dispose of his Class I 
base by transfer. The production history 
base for each eligible producer on the 
effective date of this provision shall be 
determined as follows: 

(a) The market administrator, as 
soon as possible at the conclusion of each 
calendar year (January-December), shall 
determine the 4 months during which 
the average daily receipts of total pro¬ 
ducer milk \yere lowest. This shall be a 
“production history period.” 

(b) For producers who delivered milk 
during the production history period de¬ 
scribed in this section by computing his 
average daily producer milk deliveries as 
defined in § 1133.90(d). 

(c) For producers who did not deliver 
in the year 1972 during the production 
history period described in this section 
but did deliver on or before July 1, 1972, 
and continuously until the effective date 
of this provision an average daily pro¬ 
ducer milk delivery shall be computed 
for the first 4 full months of milk de¬ 
liveries with deliveries seasonally ad¬ 
justed by multiplying the producer's 
average daily producer milk deliveries 
by the ratio of average daily total pro¬ 
ducer milk for the market in the 4 
months of 1972 specified in paragraph 
(a) of this section to the average daily 
total producer milk in the market dur¬ 
ing the months used to compute a pro¬ 
duction history base for such producer. 

(d) For each producer not subject to 
§ 1133.93(d) who became a producer for 
this market subsequent to July 1, 1972, 
because the plant to which he regularly 
delivered milk became a fully regulated 
plant pursuant to this order, a produc¬ 
tion history base shall be determined as 
if the nonpool plant to which he de¬ 
livered had been a pool plant during the 
production history period. 

(e) A producer not described pursu¬ 
ant to paragraph (c) of this section who 
delivered milk to a nonpool plant prior 
to becoming a producer shall have a 
production history base effective on the 
first day of the second month following 
the month in which he began deliveries 
of producer milk to a pool plant if a 
production history base can be computed 
pursuant to paragraph (a) or (b) of this 
section based on deliveries of milk from 
the same farm on which he is now a pro¬ 
ducer as if the plant to which he de¬ 
livered had been a pool plant during the 
preceding 12 months. 

(f) For a producer who held producer- 
handler status at any time subsequent to 


the effective date of this provision a pro¬ 
duction history base shall be computed 
as prescribed in this section as if the 
milk of his own production received at 
his producer-handler plant had been re¬ 
ceived at a pool plant. 

(g) With respect to the computation 
of production history base pursuant to 
this section, the following rules shall 
apply: 

(1) If a producer operated more than 
one farm at the same time, a separate 
computation shall be made with respect 
to the average daily producer milk de¬ 
liveries from each farm except that only 
one computation shall be made with re¬ 
spect to milk production resources and 
facilities of a producer-handler. 

(2) Only one production history base 
shall be allowed with respect to milk 
produced by one or more persons where 
the land, buildings, and equipment are 
jointly used, owned or operated. 

§ 1133.92 Updating of production his¬ 
tory bases. 

The production history base for each 
producer who has neither disposed of his 
entire base by transfer nor forfeited his 
base pursuant to § 1133.95(a) or after 
having disposed of his entire base by 
transfer or forfeiture, has met the 
delivery requirements prescribed in 
§ 1133.91 shall be determined by the 
market administrator on February 1 of 
each year as follows: 

(a) Effective February 1, 1974. the 
market administrator shall update the 
production history base for each pro¬ 
ducer as follows: 

(1) Subject to the provisions of sub¬ 
divisions (i) and (ii) of this subpara¬ 
graph for a producer who is assigned an 
initial history of production pursuant to 
§ 1133.91(b) on the effective date of this 
order, add the average daily milk de¬ 
liveries of such producer during the pro¬ 
duction history period for 1973, as deter¬ 
mined by the market administrator 
pursuant to § 1133.91(a), to the produc¬ 
tion history base computed for such 
producer on the effective date of this 
order and divide the result by two: (i) 
If during the immediately preceding 
production history period a producer de¬ 
livered not less than his daily Class I 
base multiplied by the number of days 
in such period, then his production his¬ 
tory base shall not be reduced: (ii) If 
during the immediately preceding pro¬ 
duction history period the producer’s 
average daily producer milk deliveries 
were less than his daily Class I base then 
such producer's production history base 
shall be reduced in an amount propor¬ 
tionate to the amount that his daily Class 
I base exceeds his average daily deliveries 
during the immediately preceding pro¬ 
duction history period. 

(2) For eligible producers who had 
not previously been assigned a produc¬ 
tion history base, a history of production 
shall be determined by calculating such 
producer’s average daily producer milk 
deliveries during the production history 
period for 1973 multiplying the result by 
0.60. 

(b) Effective February 1, 1975, the 
market administrator shall update the 
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production history base for each pro¬ 
ducer as follows: 

il) Subject to the provisions of sub¬ 
divisions (i) and (ti) of this subpara¬ 
graph for a producer who had a pro¬ 
duction history base for the 2 most re¬ 
cent years, determine the average daily 
producer milk deliveries during the im¬ 
mediately preceding production history 
period. Add the resulting amount of the 
production history determined for each 
of the 2 most recent years and divide 
the result by 3: (i) If during the im¬ 
mediately preceding production history 
period a producer delivered not less than 
his daily Class I base multiplied by the 
number of days in such period, then his 
production history base shall not be re¬ 
duced: (ii) If during the immediately 
preceding production history the pro¬ 
ducer’s average daily producer milk de¬ 
liveries were less than his daily Class I 
base then such producer’s production his¬ 
tory base shall be reduced in an amount 
proportionate to the amount that his 
daily Class I base exceeds his daily de¬ 
liveries during the immediately preced¬ 
ing production history period, 

(2) Subject to the provisions of sub¬ 
divisions (i) and (ii) of this subpara¬ 
graph for a producer who had a produc¬ 
tion history base for 1 year, the market 
administrator shall determine his aver¬ 
age daily producer milk deliveries dur¬ 
ing the immediately preceding produc¬ 
tion history period and add such amount 
to the producer’s previous production 
history base, divide the result by two 
and multiply by 0.80. (i) If during the 
immediately preceding production his¬ 
tory period a producer delivered not less 
than his daily Class I base multiplied by 
the number of days in such period, then 
his production history base shall not be 
reduced: (ii) If during the immediately 
preceding production history period the 
producer’s average daily producer milk 
deliveries were less than his daily Class 
I base, then such producer’s production 
history base shall be reduced in an 
amount proportionate to the amount 
that his daily Class I base exceeds his 
average daily deliveries during the im¬ 
mediately preceding production history 
period. 

(3) For eligible producers who have 
not previously been assigned a produc¬ 
tion history base, the market adminis¬ 
trator shall assign a production history 
equal to such producer’s average daily 
producer milk deliveries during the im¬ 
mediately preceding production history 
period and multiply the result by 0.60. 

(c) Effective February 1, 1976, and on 
February 1 of each year thereafter the 
market administrator shall update the 
history of production for each producer 
as follows: 

(1) Subject to the provisions of sub¬ 
divisions (i) and (ii) of this subpara¬ 
graph for producers who have a produc¬ 
tion history base covering 3 or more 
years, the market administrator shall 
compute the average daily producer milk 
deliveries for such producer during the 
immediately preceding production his¬ 
tory period and shall add such figure to 
the average daily producer milk deliveries 
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of the preceding 2 years and divide the 
result by three: (i) If during the immedi¬ 
ately preceding production history period 
a producer delivered not less than his 
daily Class I base multiplied by the num¬ 
ber of days in such period, then his pro¬ 
duction history base shall not be reduced: 
(ii) If during the immediately preceding 
production history period the producer’s 
average daily producer milk deliveries 
were less than his daily Class I base then 
such producer’s production history base 
shall be reduced in an amount propor¬ 
tionate to the amount that his daily 
Class I base exceeds his average daily 
deliveries during the immediately pre¬ 
ceding production history period. 

(2) Subject to the provisions of sub¬ 
divisions (i) and (ii) of this subpara¬ 
graph for a producer who had a produc¬ 
tion history base for the two most recent 
periods, determine the average producer 
milk deliveries during the immediately 
preceding production history period. Add 
the resulting amount to the production 
history determined for each of the two 
most recent periods and divide the result 
by three: (i) If during the immediately 
preceding production history period a 
producer delivered not less than his daily 
Class I base multiplied by the number of 
days in such period, then his production 
history base shall not be reduced: (ii) If 
during the immediately preceding pro¬ 
duction history period the producer’s av¬ 
erage daily producer milk deliveries were 
less than his daily Class I base then such 
producer’s production history base shall 
be reduced in an amount proportionate 
to the amount that his daily Class I base 
exceeds his daily deliveries during the 
immediately preceding production his¬ 
tory period. 

(3) Subject to the provisions of sub¬ 
divisions (i) and (ii) of this subpara¬ 
graph for a producer who had a produc¬ 
tion history base for 1 year, the market 
administrator shall determine his aver¬ 
age daily producer milk deliveries during 
the immediately preceding production 
history period and add such amount to 
the producer’s previous production his¬ 
tory and divide the result by 2 and 
multiply by 0.80: (i) If during the im-. 
mediately preceding production history 
period the producer’s average daily pro¬ 
ducer milk deliveries were less than his 
daily Class I base then such producer’s 
production history base shall be reduced 
in an amount proportionate to the 
amount that his daily Class I base ex¬ 
ceeds his average daily deliveries during 
the immediately preceding production 
history period. 

(4) For producers who have not pre¬ 
viously been assigned a production his¬ 
tory base, the market administrator shall 
assign a production history equal to such 
producer’s average daily producer milk 
deliveries during the immediately pre¬ 
ceding production history period and 
multiply the result by 0.60. 

§ 1133.93 Compulation of Qaw I base 
or base milk. 

On the effective date of this provision 
and on February 1 of each subsequent 
year the market administrator shall as¬ 
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sign a Class I base to each producer who 
has a production history base. Class I 
bases shall be assigned to producers de¬ 
scribed in paragraphs (d) and (e> of 
§ 1133.91 and paragraph (c) of this sec¬ 
tion when they are issued production 
history bases. Class I bases shall be com¬ 
puted as follows: 

(a) Compute a “Class I base percent¬ 
age” as follows: 

(1) Determine the sum of Class I 
dispositions during the preceding calen¬ 
dar year from the following: 

(1) Class I producer milk pursuant to 
§ 1133.44(c). 

(ii) The Class I disposition of plants 
during the period when they were non- 
pool plants, if such plants were pool 
plants in the preceding December: and 

(iii) The Class I disposition of his own 
production of a person who was a 
producer-handler during a portion of 
the preceding calendar year and who 
held producer status in the preceding 
Decembef. 

Multiply the sum by 1.20 and divide 
the result by the number of days in such 
year. 

(2) Divide the quantity computed 
pursuant to subparagraph (1) of this 
paragraph by a quantity which.is the 
total of production history bases com¬ 
puted pursuant to § 1133.91 and/or 
§ 1133.92. The result shall be converted 
to a percentage by multiplying by 100 
and rounding to the third decimal place. 
Such percentage shall be known as the 
“Class I base percentage.” 

(b) The Class I base of each producer 
with a production history base shall be 
determined by multiplying his produc¬ 
tion history base by the “Class I base 
percentage.” 

(c) A producer, other than a pro¬ 
ducer pursuant to paragraph (d) of this 
section, who has no production history 
base shall be assigned base milk each 
month effective on the first day of the 
second month following the month in 
which he began deliveries of producer 
milk: Provided , That, for producers who 
began deliveries of producer milk after 
July 1, 1972, but before 90 days from 
the effective date of this provision 
shall have a base milk assignment de¬ 
termined beginning with the effective 
date of this provision. Such base milk 
for each month prior to the first Feb¬ 
ruary 1 on which he is eligible for a Class 
I base shall be computed as follows: 

(1) Multiply the quantity of producer 
milk delivered by the producer during 
the month by the ratio of average daily 
total producer milk in the market during 
the production history period in the pre¬ 
ceding year to the average daily total 
producer milk in the market in the 
month of the year preceding this calcu¬ 
lation which corresponds to the current 
month for which Class I base assignment 
is being computed. 

(2) Multiply the quantity resulting 
from the computation pursuant to sub- 
paragraph (1) of this paragraph by 40 
percent and by the Class I base percent¬ 
age, and if such producer began produc¬ 
tion after the effective date of this pro¬ 
vision, or is a producer described ia 
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paragraph (d) of this section, subtract 
from the resulting quantity 20 percent 
of such quantity rounding in either event 
to the nearest whole number. 

< d) A producer who, after having for¬ 
feited or disposed of all of his Class I 
base either continues as a producer on 
tlie market or discontinues deliveries to 
the market and returns to the market 
as a producer, shall be assigned base milk 
computed in the manner specified in 
paragraph (c) (1) and (2) of this sec¬ 
tion, such assignment to be effective on 
the later of the following dates: the 
first day of the third month following the 
the month in which he resumes deliver¬ 
ies of producer milk on the market or 
the first day of the seventh month fol¬ 
lowing the month in which a producer 
who forfeits his base ceases deliveries or 
a producer disposes of his Class I base. 
The production history period of such 
producer shall begin on the later of the 
following dates: the date on which he 
first received payment for base milk or 
the first month eligible for use in a 
production history period pursuant to 
§ 1133.91. 

In the application of this provision, 
use of the same production facilities by 
another person (or the same person un¬ 
der a different name) to produce milk 
after the above described forfeiture or 
transfer of base shall be considered as a 
continuation of the operation by the pre¬ 
vious operator if the new operator is a 
member of the immediate family of the 
previous operator. It shall be applied also 
to any production facility to which a 
Class I base has not been assigned, wher¬ 
ever located, operated by a person in 
which the producer who forfeited or 
transferred his base has a financial in¬ 
terest if such facility commences produc¬ 
tion on or after the effective date of 
the transfer or forfeiture, or such pro¬ 
ducer acquired his financial interest in 
such person later than 3 months prior 
to the effective date of the base transfer 
or forfeiture. 

§ 1133.94 Transfer of bases. 

Production history and Class I base 
may be transferred pursuant to the fol¬ 
lowing rules and conditions:* 

(a) A transfer of base means the 
transfer of both production history base 
and the Class I base associated with it at 
the time of transfer. The percentage of 
Class I base transferred shall be applied 
to the total production history base held 
at the time of transfer to determine the 
corresponding amount of production his¬ 
tory transferred. 

(b) The market administrator must 
be notified in writing by the holder of 
the Class I base prior to the first day of 
the month of transfer ot the name of the 
person to whom the Class I base is to be 
transferred, the effective date of the 
transfer and the amount of base to be 
transferred if less than the entire Class I 
base held by the transferor. 

(c) It must be established to the satis¬ 
faction of the market administrator that 
the conveyance of such base is bona fide 
and not for the purpose of evading any 


PROPOSED RULE MAKING 

provision of this order, and comes within 
the remaining provisions of this section. 

(d) A transfer may be made only to 
a producer (a person who is currently a 
producer on the market or who will be¬ 
come a producer under the terms of the 
order by the last day of the month of 
transfer). 

(e) A transfer of Class I base may be 
made in amounts of not less than 150 
pounds or the entire base, whichever is 
smaller. The amount of base credited 
to the transferee shall be two-thirds of 
the Class I base disposed of by the trans¬ 
feror producer. 

(f) A transfer of a portion of a Class I 
base shall be a partial transfer and shall 
be effective only on the first day of a 
month. A transfer where the transferee 
producer will combine the Class I base 
received with Class I base already held 
shall be considered a partial transfer. 

(g) A transfer of a complete Class I 
base of a producer to a pesron who does 
not hold a Class I base will be effective 
on the date of transfer of herd and farm, 
or on the first day of the month if no 
herd and farm is transferred, provided 
in either case that a base transfer re¬ 
quest was made to the market adminis¬ 
trator on or before the first day of the 
month of transfer. 

(h) An intrafamily transfer (includ¬ 
ing transfers to an estate and from an 
estate to a member of the immediate 
family) will not be subject to a one- 
third lapse of base, provided that the 
transfer implements a continuous opera¬ 
tion on the same farm with the same 
herd. All restrictions on transferring 
base applicable to the transferor pro¬ 
ducer shall also apply to the transferee. 

(i) A producer who receives a base 
pursuant to § 1133.93 may not transfer 
such base, other than pursuant to para¬ 
graph (h) of this section, for 1 year from 
the date of receipt. 

(j) A producer-handler who becomes a 
producer and receives a base may not 
transfer that base for a period of 3 years 
from the date of receipt, except to a 
member of the immediate family pursu¬ 
ant to paragraph (h) of this section. 

(k) A base which has been computed 
from less than a full production history 
period may not be transferred, except as 
an intrafamily transfer pursuant to para¬ 
graph (h) of this section. 

(l) If a base is held by a corporation, 
a change in ownership of the stock which 
transfers control to a new person or per¬ 
sons will require a transfer of bases and 
compliance with all base rules therein. 

§ 1133.95 Miscellaneous ba*e rules. 

The following base rules shall be ob¬ 
served in the determination of bases; 

(a) A person who discontinues delivery 
of producer milk for a period of 60 con¬ 
secutive days after a Class I base is issued 
to him shall forfeit his production his¬ 
tory, together with any Class I base and 
production history base held pursuant to 
the provisions of this order, except that 
a person entering the military service 
may retain them until 1 year after being 
released from active military service. 


(b) As soon as production history 
bases and Class I bases are computed by 
the market administrator, notice of the 
amount of each producer’s production 
history base and Class I base shall be 
given by the market administrator to the 
producer, to the handler receiving such 
producer’s milk, and to the cooperative 
association of which the producer is a 
member. 

(c) As a condition for designation as 
a producer-handler pursuant to § 1133.10, 
any person (including any member of the 
immediate family of such a person, any 
affiliate of such a person, or any business 
of which such a person is a part) w f ho has 
held Class I base any time during the 12- 
month period prior to such designation 
shall forfeit the maximum amount of 
Class I and production history bases held 
at any time during such 12-month period. 

§ 1133.96 Hardship provisions. 

Requests of producers for relief from 
hardship or inequity arising under the 
provisions of §§ 1133.91 through 1133.93 
will be subject to the following: 

(a) After bases are first issued under 
this plan and after bases are issued on 
each succeeding February 1, a producer 
may request review of the following cir¬ 
cumstances because of alleged hardship 
or inequity: 

( 1) He was not issued a Class I base: 

(2) His production history base is not 
appropriate because of unusual condi¬ 
tions during the base-earning period such 
as loss of buildings, herds, or other facil¬ 
ities by fire, flood or storms, official 
quarantine, disease, pesticide residue, 
ecological constraints, condemnation of 
milk, or military service of the producer 
or his son; 

(3) Loss or potential loss of Class I 
base pursuant to § 1133.93; 

(4) Loss or potential loss of Class I 
base because of underdeliveries pursuant 
to § 1133.91; 

(5) Inability to transfer base due to 
the provisions of § 1133.94; (i), (j), or 
<k>; 

(b) The producer shall file with the 
market administrator a request in writ¬ 
ing for review of hardship or inequity not 
later than 45 days after notice pursuant 
to § 1133.93(b) with respect to requests 
pursuant to paragraph (a) (1) or <2> of 
this section, or not later than 45 days 
after the occurrence with respect to re¬ 
quests pursuant to paragraph (a) (3>. 
(4), or (5) of this section, setting forth: 

(1) Conditions that caused the al¬ 
leged hardship or inequity; 

(2) The extent of the relief or adjust¬ 
ment requested; 

(3) The basis upon which the amount 
of adjustment requested w^as determined; 
and 

(4) Reasons why the relief or adjust¬ 
ment should be granted. 

(c) One or more producer base com¬ 
mittees shall be established and function 
as follows: 

(1) Each producer base committee 
shall consist of five producers appointed 
by the market administrator. 
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(2) Each committee shall review the 
requests for relief from hardship or in¬ 
equity referred to it by the market ad¬ 
ministrator at a meeting in which the 
market administrator or his representa¬ 
tive serves as recording secretary and at 
which the applicant may appear in per¬ 
son if he so requests. 

( 3 ) Recommendations with respect to 
each such request shall be endorsed at 
the meeting by at least three committee 
members and shall: 

<i) With respect to requests pursuant 
to subparagraphs (a) (1), (3), (4), or (5) 
of tills section, grant or adjust produc¬ 
tion history bases and average daily pro¬ 
ducer milk deliveries for prior years 
where it appears appropriate, delay for¬ 
feiture of Class I base, restore forfeited 
base or reduced average daily producer 
milk deliveries where appropriate, and 
permit transfer of base not otherwise 
possible under the order provisions. 

Oi) With respect to requests pursuant 
to paragraph (a)(2) of this section, 
either reject the request or provide ad¬ 
justment in the form of additional pro¬ 
duction history base and average daily 
producer milk deliveries for prior years 
where it appears appropriate and the 
effective date thereof of such adjustment. 
In considering Luch requests the loss of 
milk production due to the following shall 
not be considered a basis for hardship 
adjustment: 

(a) Loss of milk due to mechanical 
failure of farm tank or other farm equip¬ 
ment: and 

(b) Inability to obtain adequate labor 
to maintain milk production, except that 
hardship adjustment may be granted in 
the case of a producer or the son of a 
producer who entered into military serv¬ 
ice directly from employment in milk 
production; 

(4) Recommendation of the Producer 
Base Committee shall: 

(i) If to deny the request, be final 
upon notification to the producer, sub¬ 
ject only to appeal by the producer to 
the Director, Dairy Division within 45 
days after such notification; or 

(ii) If to grant the request in whole or 
in part, be transmitted to the Director, 
Dairy Division, and shall become final 
unless vetoed by such Director within 
15 days after transmitted. 

(5) Committee members shall be re¬ 
imbursed by the market administrator 
from the funds collected under § 1133.85 
for their services at $20 per day or por¬ 
tion thereof, plus necessary travel and 
subsistence expenses incurred in the per¬ 
formance of their duties as committee 
members. 

(d) The market administrator shall 
maintain files of all requests for allevia¬ 
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tion of hardship and the disposition of 
such requests. These files shall be open 
to the inspection of any interested person 
during the regular office hours of the 
market administrator. 

Computation of Uniform Price for 
Producer Milk 

The following provisions are necessary 
to effectuate the continued operation of 
the order in the event producers voting 
individually in a separate referendum 
fail to approve the Class I base plan or 
if the statutory authority for such plan 
is terminated while it is in effect after 
its incorporation in the order. In such 
event, the preceding order provisions 
shall be modified as specified below. 

1. In 5 1133.32(d), subparagraph (2) 
is revised to read as follows: 

§1133.32 Ollier reports. 

***** 

(d) • • • 

(2) The total pounds and the average 
butterfat content of milk received from 
such producer: 

* * * * • 

§ 1133.61a [Revoked] 

2. Section 1133.61a is revoked. 

3. In § 1133.62, the subheading and 
paragraph (b) are revised to read as 
follows: 

§ 1133.62 Announcement of uniform 
price and producer kultcrfut differ¬ 
ential. 

***** 

(b) The uniform price for the preced¬ 
ing month. 

4. In § 1133.73, paragraph (b) is re¬ 
vised to read as follows: 

§ 1133.73 Payments to producers and to 
cooperative associations. 

* • • * * 

(b) On or before the 17th day after 
the end of each month, for milk received 
during such month, an amount computed 
at not less than the uniform price per 
hundredweight pursuant to § 1133.61 
subject to the butterfat differential com¬ 
puted pursuant to 5 1133.74 and location 
adjustment computed pursuant to 
§ 1133.75 and less (1) payments made 
pursuant to paragraph (a) of this sec¬ 
tion, (2) marketing service deductions 
pursuant to § 1133.86, and (3) proper 
deductions authorized in writing by such 
producer: Provided , That if by such date 
such handler has not received full pay¬ 
ment for such month pursuant to 
5 1133.72 he may reduce his total pay¬ 
ment to all producers uniformly by not 
less than the amount of reduction in pay¬ 
ment from the market administrator; 
the handler shall, however, complete such 
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payments not later than the date for 
making such payments pursuant to this 
paragraph next following receipt of the 
balance from the market administrator; 
• • • ♦ • 

§ 1133.74 [Amended] 

5. In § 1133.74, the words “for base 
milk and for excess milk” are deleted. 

6. In § 1133.75, paragraph (a) is re¬ 
vised to read as follows: 

§ 1133.75 Plant location adjustments 
for producers und on nonpool milk. 

(a) The uniform price for producer 
milk received at a pool plant shall be 
reduced according to the location of the 
pool plant, at the rates set forth in 
§ 1133.52; and 

§§ 1133.86, *1133.90, 1133.91, 113*3.92, 
1133.93, 1133.94, 1133.95, 1133.96 
[ Amended ] 

7. The centerhead “Class I Base Plan” 
following § 1133.86 and §5 1133.90, 
1133.91, 1133.92, 1133.93, 1133.94, 1133.95 
and 1133.96 are revoked. 

Signed at Washington, D.C., on Sep¬ 
tember 6, 1972. 

John C. Blum, 
Deputy Administrator , 
Regulatory Programs . 
IFR Doc.72-15383 Plied 9-8-72:8:52 am] 


DEPARTMENT OF COMMERCE 

Patent Office 
[ 37 CFR Part 2 1 
TRADEMARK APPLICATIONS 
Proposed Abandonment 

Notice is hereby given that, pursuant 
to the authority contained in section 6 
of the Act of July 19, 1952 (66 Stat. 793; 
35 U.S.C. 6), and section 41 of the Act of 
July 5. 1946 (60 Stat. 440; 15 U.S.C. 
1123), the Patent Office proposes to 
amend Title 37 of the Code of Federal 
Regulations by revising § 2.68. 

All persons are invited to present their 
written views, objections, recommenda¬ 
tions or suggestions in connection with 
the proposed change to the Commis¬ 
sioner of Patents, Washington, D.C. 
20231 on or before October 13, 1972. No 
oral hearing will be held. 

The proposed revision of § 2.68 permits 
an attorney or other person representing 
the applicant to abandon or withdraw an 
application. Under present practice, only 
the applicant himself may abandon the 
application. The rule is further revised 
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by adding a sentence which states that 
the abandonment shall not affect the 
applicant’s rights in the mark. The word 
"withdrawal” which has been added to 
the rule is synonymous with the w r ord 
"abandonment” and may be used by 
those who prefer to file a statement of 
withdrawal as opposed to abandonment. 

The text of the proposed revised sec¬ 
tion is as follows: 

§ 2.68 Express abandonment (with¬ 
drawal) of application. 

An application may be expressly aban¬ 
doned by filing in the Patent Office a 
written statement of abandonment or 
withdrawal of the application signed by 
the applicant, or the attorney or other 
person representing the applicant. Ex¬ 
press abandonment of an application 
shall have no effect on the applicant’s 
rights in the mark. 

Dated: August 10,1972. 

Robert Gottschalk, 
Commissioner of Patents. 

Approved: August 25,1972. 

Richard O. Simpson, 

Acting Assistant Secretary 
for Science and Technology . 

IFR Doc.72-15326 Filed 9-8-72;8:47 am) 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Food and Drug Administration 
[ 21 CFR Part 18 1 
MILK AND CREAM 

Proposed Revision of Existing Stand¬ 
ards and Establishment of New 

Identity Standards 

The White House Conference on Food, 
Nutrition, and Health was held in De¬ 
cember 1969. The final report of the con¬ 
ference made many recommendations 
regarding food standards promulgated 
under section 401 of the Federal Food, 
Drug, and Cosmetic Act. Among these 
recommendations were: 

1. That the restrictive nature of the 
standards be relaxed regarding per¬ 
mitted optional ingredients so that any 
functional ingredient which is the sub¬ 
ject of a food additive regulation or a 
prior sanction, or that is generally recog¬ 
nized as safe (GRAS), could be used if 
the standard does not inherently or ex¬ 
plicitly preclude it. 

2. That a standard of characterization 
should be used solely for purposes of reg¬ 
ulating the type of product for which a 
given name may be used, and should not 
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preclude or hinder the marketing of 
truthfully labeled new variations or new 
foods. 

3. That a complete statement of in¬ 
gredients be required on every food label, 
including labels of foods covered by Gov¬ 
ernment standards. 

4. That technical chemical designa¬ 
tions be simplified to make the state¬ 
ment of ingredients more meaningful 
and understandable to consumers. 

The Commissioner of Food and Drugs 
has taken steps to obtain the background 
information essential for implementing 
the above recommendations. As it be¬ 
comes available, the Commissioner will 
consider the information and publish ap¬ 
propriate proposals. 

The revision of Part 18 proposed be¬ 
low, in addition to implementing the 
above-listed recommendations, would 
change the format of these standards 
and would make certain other sub¬ 
stantive changes, including establish¬ 
ment of definitions and standards of 
identity for milk, lowfat milk, skim milk 
and half-and-half (a mixture of milk 
and cream). Proposed §18.1 will be 
added to cover terms now defined several 
times throughout Part 18. 

Lowfat milk and skim milk are lower 
in total solids and therefore lack the 
body and mouth feel (thicker consist¬ 
ency) of whole milk. Therefore, it has 
become common practice to add nonfat 
milk solids to build body in these prod¬ 
ucts. In recent years some firms have 
turned to the use of lactose (milk sugar) 
to supplement or replace the nonfat milk 
solids added. Emulsifiers and stabilizers 
have also been added in conjunction with 
the addition of lesser amounts of nonfat 
milk solids, the combination having the 
same effect on product viscosity as would 
the addition of a larger amount of non¬ 
fat milk solids. Fluid milk products with 
added nonfat milk solids have a higher 
nutritive value than products of the same 
viscosity which contain smaller amounts 
of nonfat milk solids plus emulsifiers and 
stabilizers. Addition of lactose to lowfat 
milk or skim milk affects the nutritive 
value only through increasing the car¬ 
bohydrate content, an undesirable 
change for those on certain restricted 
diets. The Commissioner proposes that 
the addition of milk solids and nonfat 
milk solids to milk and lowfat milk, and 
the addition of nonfat milk solids to 
skim milk, be permitted for the purpose 
of adjusting the milk solids content. 
Comments are invited as to whether use 
of other dairy derived solids, or of emul¬ 
sifiers and stabilizers to increase the vis¬ 
cosity of these lower fat products, should 
also be permitted. 

The options to add vitamin A and 
nonfat milk solids and to remove a part 
or almost all of the milk fat result in 
new fluid milk products having varying 


nutritive qualities. Fluid milk products 
provide significant amounts of several 
nutrients to the diets of most children 
and many adults. Milk products having 
a reduced fat content are consumed by 
adults seeking the nutritional benefits of 
milk, but with a reduction in fat and or 
calories. The nutritive properties of the 
various fluid milk products are not read¬ 
ily apparent to consumers from prod¬ 
uct names or from declaration of the in¬ 
gredients added. Although the proposal 
set forth below provides only for decla¬ 
ration of vitamins A and D, milk solids, 
and nonfat milk solids on the labels of 
fluid milk products to w T hich these sub¬ 
stances have been added, the Commis¬ 
sioner plans to make nutrition labeling 
applicable to these products at such time 
as nutrition labeling regulations are es¬ 
tablished. In this manner differences be¬ 
tween products in protein, fat, calories, 
and other nutrients, would be apparent 
to consumers. A proposal for nutrition 
labeling regulations w f as published in the 
Federal Register of March 30, 1972 (37 
F.R. 6493). 

The identity standard for evaporated 
milk (§ 18.520) now permits the optional 
addition of vitamin D to the food to pro¬ 
vide not less than 25 U.S.P. Units of vita¬ 
min D per fluid ounce, and it is common 
practice for evaporated milk producers to 
fortify their product to this level. Most 
milk, lowfat milk and skim milk sold for 
beverage use is also fortified with vitamin 
D, usually at the level of 400 U.S.P. Units 
per quart. Fluid milk products and recon¬ 
stituted evaporated milk are major com¬ 
ponents in the diets of infants and chil¬ 
dren. The Commissioner is of the opinion 
that these products are suitable vehicles 
for the incorporation of vitamin D into 
the diet and proposes that the controlled 
addition of vitamin D to milk, lowfat 
milk, skim milk and evaporated milk be 
required. Since concentrated milk (or 
plain condensed milk) is not used as a 
beverage in the same quantity as are the 
above products, it is reasonable to pro¬ 
pose that the addition of vitamin D be 
optional rather than mandatory for this 
food. 

The Commissioner is also proposing 
that the term “International Unit” (or 
I.U.) be substituted for “U.S.P. Unit” to 
express the biological activity of quan¬ 
tities of both vitamins A and D. The I.U. 
is equivalent to the respective U.SP. 
Units for these vitamins. It is the term 
used by the Food and Nutrition Board. 
National Academy of Sciences— National 
Research Council, in its publication on 
recommended daily dietary allowances 
and is also the official term used by the 
Joint FAO/WHO Codex Alimentarius 
Commission. The I.U. expression is al¬ 
ready widely used in this country to ex¬ 
press the biological activity of another 
fat soluble vitamin, vitamin E. 


FEDERAL REGISTER, VOL. 37, NO. 176—SATURDAY, SEPTEMBER 9, 1972 





Dairy products are an imi ortant source 
of vitamin A, one of the nutrients which 
recent dietary surveys have indicated is 
most often low in the diet of Americans. 
There is a seasonal variation in the vita¬ 
min A content of cow’s milk, the usual 
range of vitamin A content of commin¬ 
gled milk being from about 1,400 to about 
2,000 International Units per quart. Since 
vitamin A is fat soluble, the vitamin A 
content of lowfat milk relative to that 
of whole milk is diminished, and there is 
little, if any, vitamin A in skim milk. 
Tliere is an upward trend in the per 
capita consumption of lowfat milk and 
skim milk, while consumption of whole 
milk is decreasing. In view of these facts, 
the Commissioner proposes a controlled 
optional addition of vitamin A to milk, 
and a mandatory fortification of lowfat 
milk and skim milk wdth vitamin A so 
that each quart of these products will 
contain not less than 2,000 International 
Units of the vitamin. He further proposes 
the optional fortification of evaporated 
milk with vitamin A so that each fluid 
ounce of the finished evaporated milk 
contains not less than 125 International 
Units of the vitamin. 

Special process cream products with 
improved keeping quality, cream prod¬ 
ucts with added flavoring, and sweetened 
cream products would be provided for, 
with appropriate label declaration to in¬ 
form consumers of such changes in the 
products. The “special process” products 
for which definitions and standards of 
identity are proposed are that class of 
products currently being marketed as 
“sterilized” products. The Commissioner 
objects to the use of the term “sterilized” 
since the products are not always sterile 
even though they have a longer shelf life 
prior to opening. Phrases such as “ex¬ 
tended shelf life” might mislead the con¬ 
sumer to expect the opened product to 
keep for a longer time than the regular 
product when in fact the specially proc¬ 
essed product will not keep better than 
the regular pasteurized product after 
opening. The Commissioner recognizes 
that the proposed term “special process” 
is not fully informative and requests sug¬ 
gestions about more informative terms or 
phrases that might be used to describe 
these products. 

The Commissioner proposes that 
5 18.535, the identity standard for con¬ 
densed milks which contain com sirup, 
be deleted from Part 18. The product de¬ 
fined by this section is not now being 
marketed. Amendment of § 18.530, the 
identity standard for sweetened con¬ 
densed milk, is proposed to permit use of 
any safe and suitable nutritive sweetener, 
including com sirup, with label declara¬ 
tion of sweeteners used in the ingredient 
statement. 

The optional names specified by 
§ 13.540 for the food made by drying 
skim milk are “dried skim milk," “pow¬ 
dered skim milk," and “skim milk 
powder." The Commissioner is of the 
opinion that the name for this food 
should be changed to “nonfat dry milk” 
to effect consistency with the statutory 
definition for this food (70 Stat. 486, 21 
U.S.C. 321c), and so proposes. 
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The proposed revision would also 
change the pasteurization requirements 
of Part 18 to permit use of ultra-high 
temperatures, and to provide for the 
pasteurization of concentrated milk 
(§ 18.525), of sweetened condensed milk 
(§ 18.530), and of skim milk for use in 
the manufacture of nonfat dry milk 
(§ 18.540). 

The Commissioner is of the opinion 
that definitions and standards of identity 
for sour cream products and yogurt 
should be proposed for inclusion in Part 
18. However, in consideration of parallel 
work in progress under the International 
Codex Alimentarius Program, proposals 
for these products are not included in 
the present revision but will be proposed 
in the near future. 

Therefore, in order to promote honesty 
and fair dealing in the interest of con¬ 
sumers, the Commissioner proposes that 
Part 18 be revised to read as follows: 

PART 18—MILK AND CREAM 

Sec. 

18.1 Definitions. 

18.2 Milk; identity. 

18.10 Lowfat milk; identity. 

18.20 Skim milk; identity. 

18.30 Half-and-half; Identity. 

18.501 Light cream; Identity. 

18.511 Light whipping cream; identity. 

18.515 Heavy cream; Identity. 

18.520 Evaporated milk; identity. 

18.525 Concentrated milk; identity. 

18.530 Sweetened condensed milk; identity. 
18.540 Nonfat dry milk; identity. 

18.545 Nonfat dry milk fortified with vita¬ 
mins A and D; identity. 

Authority: The provisions of this Part 18 
Issued under secs. 401, 701, 52 Stat. 1046, 
1055-1056 as amended by 70 Stat. 919 and 72 
Stat. 948; 21 U.S.C. 341, 371. 

§ 18.1 Definitions. 

For the purposes of this part: (a) 
"Cream” means the liquid milk product 
high in fat separated from milk, which 
may have been adjusted by adding 
thereto: Milk, concentrated milk, dried 
milk, skim milk, concentrated skim milk, 
or nonfat dry milk. Cream contains not 
less than 18 percent milk fat. 

(b) “Safe and suitable" when used to 
describe ingredients means that such in¬ 
gredients are functionally suitable sub¬ 
stances that are not food additives or 
color additives as defined by section 201 
(s) or (t) of the Federal Food, Drug, 
and Cosmetic Act, or if they are additives 
as so defined, they are used in con¬ 
formity with regulations established pur¬ 
suant to sections 409 or 706 of the Act. 

(c) “Pasteurized" when used to de¬ 
scribe a dairy product means that every 
particle of such product shall have been 
heated in properly operated equipment 
to one of the temperatures specified in 
the table of this paragraph and held con¬ 
tinuously at or above that temperature 
for the specified time (or other time/ 
temperature relationship equivalent 
thereto in microbial destruction): 

Temperature Time 

145* F.'.30 minutes 

161’ F. 1 _15 seconds 

191 • F _0.1 second 

204* F _0.05 second 

212* F _0.01 second 
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1 If the fat content of the dairy Ingredient 
Is 10 percent or more or if It contains added 
sweeteners, the specified temperature shall 
be increased by 5° F. 

<d) “Special process" when used to 
describe a product means that such prod¬ 
uct shall contain emulsifier(s) and/or 
stabilizer(s) and be thermally processed 
at or above 280° F. for at least 2 seconds, 
either before or after packaging, so as 
to produce a product which has an ex¬ 
tended shelf life under refrigerated 
conditions. 

§ 18.2 Milk; identity. 

(a) Description . Milk is the lacteal se¬ 
cretion, practically free from colostrum, 
obtained by the complete milking of one 
or more healthy cows. Milk that is in 
final package form for beverage use shall 
have been pasteurized, shall have been 
fortified as prescribed by paragraph (b) 
of this section, and shall contain not less 
than 8*4 percent milk solids, not fat, 
and not less than 3 Vi percent milk fat. 
Milk may have been adjusted by sep¬ 
arating part of the milkfat therefrom, or 
by adding thereto cream, concentrated 
milk, dried milk, skim milk, condensed 
skim milk, or nonfat dry milk. Milk may 
be homogenized. 

(b) Fortification. (1) Vitamin D shall 
be present in such quantity that each 
quart of the food contains 400 interna¬ 
tional units thereof. 

(2) Addition of vitamin A to milk is 
optional. If added, vitamin A shall be 
present in such quantity that each quart 
of the food contains not less than 2,000 
international units thereof. 

(c> Optional ingredients. Safe and 
suitable carriers for vitamins A and D 
listed in paragraph (b) of this section, 
such carriers being used in a quantity 
reasonably necessary to effect an inti¬ 
mate and uniform admixture of the vita¬ 
mins in the food. 

<d) Methods of analysis. Referenced 
methods are from “Official Methods of 
Analysis of the Association of Official 
Analytical Chemists," 11th Edition, 1970. 

(1) Milk fat content—“Fat, Roese- 
Gottlieb Method—Official Final Action,” 
section 16.052. 

(2) Milk solids not fat content—Cal¬ 
culated by subtracting the milk fat con¬ 
tent from the total solids content as de¬ 
termined by the method “Total Solids, 
Method I—Official Final Action,” section 
16.032. 

(3) Vitamin D content—“Vitamin D— 
Official Final Action,” sections 39.149- 
39.162. 

(e) Nomenclature. Hie name of the 
food is “Milk—vitamin D added” or 
“Milk—vitamins A and D added" as is 
appropriate. The following statements 
shall accompany the name of the food 
wherever it appears on the principal 
display panel or panels of the label: 

(1) The word “homogenized” if the 
food has been homogenized. 

(2) The phrase “milk solids added” if 
concentrated milk or dried milk has been 
added. 

(3) The phrase “nonfat milk solids 
added” if condensed skim milk or non¬ 
fat dry milk has been added. 
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(f) Label declaration. The food shall 
be labeled in accordance with the regula¬ 
tions for foods for special dietary uses 
promulgated under the authority of sec¬ 
tion 403(j) of the Federal Food, Drug, 
and Cosmetic Act 

§ 18.10 Lowfat milk; identity. 

fa) Description. As prescribed by 
§ 18.2(a), except that sufficient milk fat 
has been removed to reduce the milk fat 
content of the food to not less than 0.5 
percent and not more than 2 percent 
within limits of good manufacturing 
practice, and addition of vitamin A is 
mandatory. 

(b) Fortification. (1) Vitamin D shall 
be present in such quantity that each 
quart of the food contains 400 interna¬ 
tional units thereof. 

(2) Vitamin A shall be present in such 
quantity that each quart of the food 
contains not less than 2,000 international 
units thereof. 

(c) Optional ingredients. As pre¬ 
scribed by § 18.2(c). 

(d) Methods of analysis. As prescribed 
by § 18.2(d). 

(e) Nomenclature. The name of the 
food is “Lowfat milk—vitamins A and D 
added.” The following statements shall 
accompany the name of the food wher¬ 
ever it appears on the principal display 
panel or panels of the label: 

(1) The phrase “_percent milk 

fat,” the blank to be filled in with the 
percentage to the nearest one-tenth of 
1 percent, of milk fat contained. 

(2) The word “homogenized” if the 
food has been homogenized. 

(3) The phrase “milk solids added” 
if concentrated milk or dried milk has 
been added. 

(4) The phrase “nonfat milk solids 
added” if condensed skim milk or nonfat 
dry milk has been added. 

(f) Label declaration. As prescribed by 
§ 18.2(f). 

§ 18.20 Skim milk; identity. 

(a) Description. Skim milk is milk from 
which sufficient milk fat has been re¬ 
moved to reduce its milk fat content to 
less than 0.5 percent. Skim milk that is 
in final package fonn for beverage use 
shall have been pasteurized, shall have 
been fortified as prescribed by paragraph 
(b) of this section, and shall contain 
not less than 8 y 4 percent milk solids not 
fat. Skim milk may have been adjusted 
by adding thereto condensed skim milk 
or nonfat dry milk. 

(b) Fortification. As prescribed by 
§ 18.10(b). 

(c) Optional ingredients. As prescribed 
by § 18.2(c). 

(d) Methods of analysis. As prescribed 
by § 18.2(d). 

(e) Nomenclature. The name of the 
food is “Skim milk—vitamins A and D 
added.” If condensed skim milk or non¬ 
fat dry milk has been added, the phrase 
“Nonfat milk solids added” shall accom¬ 
pany the name of the food wherever it 
appears on the principal display panel 
or panels of the label. 

(f) Label declaration. As prescribed by 
§ 18.2(f). 
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§ 18.30 Ilu If. and -half ; identity. 

(a) Description. Half-and-half is the 
food consisting of a mixture of milk and 
cream which contains not less than 10.5 
percent but less than 18 percent milk fat. 
It is pasteurized, and may be homog¬ 
enized. 

(b) Optional ingredients. (1) Safe and 
suitable stabilizers in ^an amount not 
greater than is reasonably required to 
accomplish their intended effect. 

(2) Safe and suitable dry nutritive 
sweeteners. 

(3) Flavoring ingredients (with or 
without safe and suitable coloring) as 
follows: 

(1) Fruit and fruit juice (including 
concentrated fruit and fruit juice). 

(ii) Safe and suitable natural and 
artificial food flavoring. 

(c) Methods of analysis. The milk fat 
content is determined by the method 
prescribed in “Official Methods of Analy¬ 
sis of the Association of Official Analyt¬ 
ical Chemists,” 11th edition, 1970, sec¬ 
tion 16.114 under “Fat, Roese-Gottlieb 
Method—Official.” 

(d) Nomenclature. (1) The name of 
the food is “Half-and-half.” 

(2) The following terms, when appli¬ 
cable, shall immediately precede or fol¬ 
low the name of the food wherever it ap¬ 
pears on the principal display panel or 
panels of the label in letters not less than 
one-half the height of the letters used 
in such name, but in no case less than 
one-sixteenth of an inch in height: 

(i) If the food meets the requirements 
of § 18.1(d), the term “special process.” 

(ii) If the food is homogenized, the 
term “homogenized.” 

(iii) If any flavoring ingredients have 
been added, and the resultant flavor de¬ 
rives wholly or predominantly from 
natural flavoring, the common name of 
the flavoring followed by the word 
“flavored,” e.g.. “vanilla flavored.” 

(iv) If any flavoring ingredients have 
been added, and the resultant flavor de¬ 
rives wholly or predominantly from 
artificial flavoring, the w r ords “artificial 

_flavored,” the blank being filled in 

with the common name of the! flavor 
simulated. 

<v) If no flavoring ingredients are 
used, but dry nutritive sweetener is 
added, the term “sweetened.” 

(e) Label declaration. If optional in¬ 
gredients specified in paragraph (b) of 
this section are used, the common or 
usual names of such ingredients shall be 
declared on the label as required by the 
applicable sections of Pail; 1 of this chap¬ 
ter. Further, the declaration of the in¬ 
gredients as set forth in this paragraph 
shall appear in letters not less than one- 
half the size of that required by § 1.8(b) 
of this cliapter for the declaration of net 
quantity of contents but in no case less 
than one-sixteenth of an inch in height. 

§ 18.501 Light cream ; identity. 

(a) Description. Light cream is cream 
which contains not less than 18 percent 
but less than 30 percent milk fat. It is 
pasteurized, and may be homogenized. 

(b) Optional ingredients. (1 > Safe and 
suitable stabilizers and emulsifiers in 


amounts not greater than are reasonably 
required to accomplish their intended 
effect. 

(2) Safe and suitable dry nutritive 
sweeteners. 

(3) Flavoring ingredients (with or 
without safe and suitable coloring) as 
follows: 

(1) Fruit and fruit juice (including 
concentrated fruit and fruit juice). 

(ii) Safe and suitable natural and 
artificial food flavoring. 

(c) Methods of analysis. As prescribed 
by § 18.30(c). 

(d) Nomenclature . (1) The name of 
the food is “Light cream,” or alterna¬ 
tively “Coffee cream” or “Table cream. * 

(2) The following terms, when appli¬ 
cable, shall immediately precede or fol¬ 
low the name of the food wherever it ap¬ 
pears on the principal display panel or 
panels of the label, in letters not less 
than one-half the height of the letters 
used in such name, but in no case less 
than one-sixteenth of an inch in height: 

(1) If the food meets the requirements 
of § 18.1(d), the term “special process '’ 

(ii) If the food is homogenized, the 
term “homogenized.” 

(iii) If any flavoring ingredients have 
been added, and the resultant flavor de¬ 
rives wholly or predominantly from nat¬ 
ural flavoring, the common name of the 
flavoring followed by the w’ord “flavored, 
e.g., “vanilla flavored.” 

(iv) If any flavoring ingredients have 
been added, and the resultant flavor de¬ 
rives wholly or predominantly from arti¬ 
ficial flavoring, the w r ords “artificial 

-flavored,” the blank being filled 

in with the common name of the flavor 
simulated. 

(v) If no flavoring ingredients are 
used, but dry nutritive sweetener is 
added, the term, “sweetened.” 

(e) Label declaration. If any of the 
optional ingredients permitted by para¬ 
graph (b) of this section are used, an 
ingredient statement as required by 
§ 18.30(e) shall appear on the label. 

§ 18.511 Light whipping cream; iden¬ 
tity. 

(a) Description. Light whipping cream 
is cream which contains not less than 
30 percent but less than 36 percent milk 
fat. It is pasteurized, and may be homog¬ 
enized. 

(b) Optional ingredients. As pre¬ 
scribed by § 18.501 (b). 

(c) Method of analysis. As prescribed 
by § 18.30(c). 

(d) Nomenclature . (1) The name of 
the food is “Light whipping cream." or 
alternatively “Whipping cream.” 

(2) The terms specified in 8 18.501 
(2), when applicable, shall immediately 
precede or follow the name of the food 
wherever it appears on the label, in let¬ 
ters not less than one-half the height 
of the letters used in such name, but 
in no case less than one-sixteenth of an 
inch in height. 

(e) Label declaration. If any of the 
optional ingredients permitted by para¬ 
graph (b) of this section are used, an in¬ 
gredient statement as required by § 18-30 
(e) shall appear on the label. 
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§ 18.515 Heavy cream; identity. 

< a) Description. Heavy cream is cream 
which contains not less than 36 percent 
milk fat. It is pasteurized, and may be 

homogenized. 

<b> Optional ingredients. As pre¬ 
scribed by § 18.501(b). 

(c) Method of analysis. As prescribed 
bv § 18.30(c). 

<d) Nomenclature. (1) The name of 
the food is “Heavy cream," or alterna¬ 
tively “Heavy whipping cream." 

<2) The terms specified in 5 18.501(d) 
<2), when applicable, shall immediately 
precede or follow the name of the food 
wherever it appears on the label, in let¬ 
ters not less than one-half the height of 
the letters used in such name, but in no 
case less than one-sixteenth of an inch 
in height. 

<e) Label declaration. If any of the 
optional ingrediepts permitted by para¬ 
graph (b) of this section are used, an in¬ 
gredient statement as required by § 18.30 
ie> shall appear on the label. 

§ 18.520 Evaporated milk; identity. 

(a) Description. Evaporated milk is 
the liquid food obtained by the partial 
removal of water from milk. The milk fat 
and total milk solids content of the food 
are not less than 7.9 and 25.9 percent, 
respectively. Evaporated milk is fortified 
as prescribed by paragraph (b) of this 
section. It is homogenized. It is sealed in 
a container and so processed by heat, ei¬ 
ther before or after sealing, as to prevent 
spoilage. 

(b) Fortification. (1) Vitamin D shall 
be present in such quantity that each 
fluid ounce of the finished food contains 
25 international units thereof. 

(2) Addition of vitamin A is optional. 
If added, vitamin A shall be present in 
such quantity that each fluid ounce of 
the finished food contains not less than 
125 international units thereof. 

•c> Optional ingredients. The op¬ 
tional ingredients that may be used in 
the food in such proportions as are rea¬ 
sonably required to accomplish their 
intended effect are: 

< 1) Safe and suitable emulsifiers. 

(2) Safe and suitable stabilizers, with 
or without dioctyl sodium sulfosucpinate 
{ when permitted by, and complying with 
the provisions of, § 121.1137 of tills chap¬ 
ter) as a solubilizing agent. 

( 3> Safe and suitable carriers for vita¬ 
mins A and D listed in paragraph (b> of 
this section. 

<d) Methods of analysis. Referenced 
methods are from “Official Methods of 
Analysis of the Association of Official 
Analytical Chemists," 11th Ed.. 1970. 

<1) Milk fat content—“Fat—Official 
Final Action,” section 16.129. 

(2) Total milk solids—“Total Solids— 
Official Final Action," section 16.127. 

*3) Vitamin D content—“Vitamin D 
oi —Official Final Action," sections 

39 149-39.162. 

( e> Nomenclature. The name of the 
food is “Evaporated milk vitamin D 
added” or “Evaporated milk—vitamins 
a and D added" as is appropriate. 

*f> Label declaration. If optional in¬ 
gredients specified in paragraph (c) (1) 
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and (2) of this section are used, they 
shall be declared as prescribed by § 18.30 
(e) . The food shall also be labeled in ac¬ 
cordance with the regulations for foods 
for special dietary uses promulgated 
under the authority of section 403 Cj) of 
the Federal Food, Drug, and Cosmetic 
Act. 

§ 18.525 Concentrated milk; identity. 

(a) Description. Concentrated milk is 
the liquid food obtained by the partial 
removal of water from milk. The milk fat 
and total milk solids contents of the food 
are not less than 7.9 and 25.9 percent, 
respectively. It is pasteurized, but is not 
processed by heat so as to prevent spoil¬ 
age. It may be homogenized. 

(b) Fortification {optional). If vita¬ 
min D is added, such addition shall be 
in conformity to the requirements of 
§ 18.520(b). 

(c) Other optional ingredients. Car¬ 
riers as provided for by § 18.520(c)(3). 

(d) Methods of analysis. As prescribed 
by § 18.520(d). 

(e) Nomenclature. The name of the 
food is “Concentrated milk" or alterna¬ 
tively “Condensed milk." The following 
statements shall accompany the name of 
the food wherever it appears on the prin¬ 
cipal display panel or panels of the label: 

(1) The phrase “Vitamin D added" if 
vitamin D has been added. 

(2> The word “Homogenized" if the 
food has been homogenized. 

(f) Label declaration. If the food is 
fortified with vitamin D, an ingredient 
statement as required by § 18.30(e) shall 
appear on the label, and the food shall 
also be labeled in accordance with the 
regulations for foods for special dietary 
uses promulgated under the authority 
of section 403(j) of the Federal Food. 
Drug, and Cosmetic Act. 

§ 18.530 Sweetened condensed milk; 
identity. 

<a> Decription. Sweetened condensed 
milk is the food obtained by the partial 
removal of water only from a mixture of 
milk and safe and suitable nutritive 
sweetener. The finished food contains 
not less than 8.5 percent by weight of 
milk fat. and not less than 28 percent 
by weight of total milk solids. The 
quantity of nutritive sweetener used is 
sufficient to prevent spoilage. The food is 
pasteurized, and may be homogenized. 

(b) Method of analysis. The milk fat 
content is determined by the method pre¬ 
scribed in “Official Methods of Analysis 
of the Association of Official Analytical 
Chemists," Eleventh Edition, 1970, sec¬ 
tion 16.142, under “Fat—Official Final 
Action." 

(c) Nomenclature. The name of the 
food is “Sweetened condensed milk." If 
the food is homogenized, the word 
“Homogenized" shall accompany the 
name of the food wherever it appears on 
the principal display panel or panels of 
the label. 

(d) Label declaration. The optional 
sweetener used shall be declared as pre¬ 
scribed by § 18.30(e). 
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§ 18.5-10 Nonfat dry milk: identity. 

(a) Description. Nonfat dry milk is the 
product obtained by removal of water 
only from pasteurized skim milk. It con¬ 
tains not more than 5 percent by weight 
of moisture, and not more than 1 l / 2 per¬ 
cent by weight of milk fat unless other¬ 
wise indicated. 

(b) Methods of analysis. Referenced 
methods are from “Official Methods of 
Analysis of the Association of Official 
Analytical Chemists," 11th Ed., 1970. 

(1) Moisture content—“Moisture— 

Official Final Action," section 16.149. 

(2) Milk fat content—"‘Fat in Dried 
Milk—Official Final Action," sections 
16.156-16.157. 

(c> Nomenclature. The name of the 
food is “Nonfat dry milk." If the fat con¬ 
tent is over 1 V 2 percent by weight, the 
name of the food on the principal dis¬ 
play panel or panels shall be accom¬ 
panied by the statement “Contains- 

percent milk fat," the blank to be filled in 
with the percentage to the nearest one- 
tenth of 1 percent of fat contained. 

§ 18.515 Nonfat dry milk fortified with 
vitamins A and D; identity. 

(a) Description. As prescribed by 
§ 18.540(a) except that it contains the 
nutrients specified by paragraph (b) of 
this section. 

(b> Fortification ( mandatory ). (1) 

Vitamin A is added in such quantity 
that, when prepared according to label 
directions, each quart of the reconsti¬ 
tuted product contains 2,000 interna¬ 
tional units thereof. 

(2) Vitamin D is added in such quan¬ 
tity that, when prepared according to 
label directions, each quart of tilt re¬ 
constituted product contains 400 inter¬ 
national units thereof. 

(3) The requirements of tills para¬ 
graph will be deemed to have been met 
if reasonable overages, within limits of 
good manufacturing practice, are pres¬ 
ent to insure that the required levels of 
vitamins are maintained throughout the 
expected shelf life of the food under 
customary conditions of distribution. 

(c) Optional ingredients. Safe and 
suitable carriers for vitamins A and D 
listed in paragraph (b) of this section, 
such carriers being used only in the 
quantity reasonably necessary to effect 
an intimate and uniform admixture of 
such substance with the nonfat dry milk. 

(d> Methods of analysis. As prescribed 
by §§ 18.540(b) and 18.520(d)(3). 

(e) Nomenclature. The name of the 
food is “Nonfat dry milk fortified with 
vitamins A and D." If the fat content is 
over 1 V 2 percent by weight, the name 
of the food on the principal display panel 
or panels shall be accompanied by the 

statement “Contains_percent milk 

fat," the blank to be filled in, to the 
nearest one-tenth of 1 percent, with the 
percentage of fat contained. 

(f) Label declaration. As prescribed by 
§ 18.2(f). 

Interested persons may, within 60 days 
after publication hereof in the Federal 
Register, file with the Hearing Clerk. 
Department of Health, Education, and 
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Welfare, Room 6-88, 5600 Fishers Lane, 
Rockville, MD 20852, written comments 
(preferably in quintuplicate) regarding 
this proposal. Comments may be accom¬ 
panied by a memorandum or brief in sup¬ 
port thereof. Received comments may be 
seen in the above office during working 
hours, Monday through Friday. 

Dated: September 1, 1972. 

Sam D. Fine, 
Associate Commissioner 
for Compliance . 

[FR Doc.72-15353 Filed 9-8-72;8:50 am] 

DEPARTMENT OF 
TRANSPORTATION 

Federal Aviation Administration 
[ 14 CFR Part 71 1 

I Airspace Docket No. 72-GL-41 ] 

FEDERAL AIRWAYS 
Proposed Alteration 

The Federal Aviation Administration 
(FAA) is considering an amendment to 
Part 71 of the Federal Aviation Regula¬ 
tions that would establish an alternate 
airway between Briggs and Youngstown, 
Ohio. 

Interested persons may participate in 
the proposed rule making by submitting 
such written data, views, or arguments 
as they may desire. Communications 
should identify the airspace docket 
number and be submitted in triplicate to 
the Director, Great Lakes Region, At¬ 
tention: Chief, Air Traffic Division. Fed¬ 
eral Aviation Administration, 2300 East 
Devon, Des Plaines. IL 60018. All com¬ 
munications received within 30 days 
after publication of this notice in the 
Federal Register will be considered be¬ 
fore action is taken on the proposed 
amendment. The proposal contained in 
this notice may be changed in the light 
of comments received. 

An official docket will be available for 
examination by interested persons at the 
Federal Aviation Administration, Office 
of the General Counsel, Attention: Rules 
Docket, 800 Independence Avenue SW., 
Washington, DC 20591. An informal 
docket also will be available for examina¬ 
tion at the office of the Regional Air 
Traffic Division Chief. 

It is proposed to establish an east alter¬ 
nate to V-43 airway via INT Briggs 
057° T. (061° M.) and Youngstown 
177° T. (182° M.) radials. This routing 
is used extensively for flights between the 
Akron-Canton, Ohio, terminal area and 
the Youngstown terminal area. This air¬ 
way segment (V-43E) would provide dual 
route capability between Youngstown, 
Ohio, and Akron Municipal/Akron- 
Canton, Ohio, airports; thus, enhance 
ATC handling and the flow of traffic. 

This amendment is proposed under the 
authority of section 307(a) of the Fed¬ 
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eral Aviation Act of 1958 (49 U.S.C. 1348 
(a)) and section 6(c) of the Department 
of Transportation Act (49 U.S.C. 1655 
(c)). 

Issued in Washington, D.C., on Au¬ 
gust 31, 1972. 

Charles H. Newpol, 

Acting Chief, Airspace and 
Air Traffic Rules Division. 

[FR Doc.72-15305 Filed 9-8-72;8:46 am] 


[ 14 CFR Part 71 1 

[Airspace Docket No. 72-SO-85] 

TRANSITION AREA 
Proposed Alteration 

The Federal Aviation Administration 
is considering an amendment to Part 71 
of the Federal Aviation Regulations that 
would alter the Laurinburg, N.C., transi¬ 
tion area. ^ 

Interested persons may submit such 
written data, views, or arguments as they 
may desire. Communications should be 
submitted in triplicate to the Federal 
Aviation Administration. Southern Re¬ 
gion, Air Traffic Division, Post Office Box 
20636, Atlanta, GA 30320. All communi¬ 
cations received within 30 days after 
publication of this notice in the Federal 
Register will be considered before action 
is taken on the proposed amendment. No 
hearing is contemplated at this time, but 
arrangements for informal conferences 
with Federal Aviation Administration 
officials may be made by contacting the 
Chief, Airspace and Procedures Branch. 
Any data, views, or arguments presented 
during such conferences must also be 
submitted in writing in accordance with 
this notice in order to become part of 
the record for consideration. The pro¬ 
posal contained in this notice may be 
changed in light of comments received. 

The official docket will be available for 
examination by interested persons at the 
Federal Aviation Administration, South¬ 
ern Region, Room 724, 3400 Whipple 
Street, East Point, GA. 

The Laurinburg transition area de¬ 
scribed in 8 71.181 (37 F.R. 2143) would 
be amended as follows: “* • * southeast 
oftheVORTAC* • •" would be deleted 
and “• • * southeast of the VORTAC; 
within 3 miles each side of the 23 l c bear¬ 
ing from Rocky Ford RBN (latitude 
34°46'00" N., longitude 79°25'00" W.>, 
extending from the 8.5-mile radius area 
to 8.5 miles SW of the RBN * • •” would 
be substituted therefor. 

The proposed alteration is required to 
provide controlled airspace protection 
for IFR aircraft executing the proposed 
NDB RWY-5 Instrument Approach 
Procedure, utilizing the Rocky Ford (pri¬ 
vate) Nondirectional Radio Beacon, to 
Laurinburg-Maxton Airport. 

This amendment is proposed under the 
authority of section 307(a) of the Fed¬ 
eral Aviation Act of 1958 (49 U.S.C. 1348 
(a)) and of section 6(c) of the Depart¬ 
ment of Transportation Act (49 U.S.C. 
1655(c)). 


Issued in East Point, Ga., on Au¬ 
gust 30,1972. 

Phillip M. Swatek. 
Director, Southern Region . 
[FR Doc.72-15306 Filed 9-8-72;8:46 am) 


[ 14 CFR Part 71 1 

[Airspace Docket No. 72-WE-33) 

VOR FEDERAL AIRWAY SEGMENT 
Proposed Revocation 

The Federal Aviation Administration 
(FAA) is considering an amendment to 
Part 71 of the Federal Aviation Regula¬ 
tions that would revoke the south alter¬ 
nate to VOR Federal Airway No. 16S be¬ 
tween Toltec, Ariz., intersection and 
Tucson, Ariz. 

Interested persons may participate in 
the proposed rule making by submitting 
such written data, views, or arguments 
as they may desire. Communications 
should identify the airspace docket num¬ 
ber and be submitted in triplicate to the 
Director, Western Region, Attention: 
Chief, Air Traffic Division, Federal Avia¬ 
tion Administration, 5651 West Man¬ 
chester Avenue, Post Office Box 92007, 
Worldway Postal Center, Los Angeles, CA 
90009. 

All communications received within 
30 days after publication of this notice 
in the Federal Register will be con¬ 
sidered before action is taken on the pro¬ 
posed amendment. The proposal con¬ 
tained in this notice may be changed in 
the light of comments received. 

An official docket will be available for 
examination by interested persons at the 
Federal Aviation Administration, Office 
of the General Counsel, Attention : Rules 
Docket, 800 Independence Avenue SW., 
Washington, DC 20591. An informal 
docket also will be available for exami¬ 
nation at the Office of the Regional Air 
Traffic Division Chief. 

V-16S is presently designated from the 
intersection of the Phoenix 161° T. (147* 
M.) and Casa Grande 105° T. (091 M.) 
radials to Tucson via the intersection of 
the Phoenix 161° T. (147° M.) and Tuc¬ 
son 298° T. (285° M.). 

This airway segment is no longer used 
for arrival and departure routing between 
Phoenix and Tucson and is therefore pro¬ 
posed for revocation. The preferred rout¬ 
ings between Phoenix and Tucson are via 
V-105 and V-16. 

This amendment is proposed under the 
authority of section 307(a) of the Fed¬ 
eral Aviation Act of 1958 (49 U.S.C. 1348 
(a)) and section 6(c) of the Department 
of Transportation Act (49 U.S.C. 1655 
(O). 

Issued in Washington, D.C. on Septem¬ 
ber 1, 1972. 

Charles H. Newpol. 

Acting Chief, Airspace and 
Air Traffic Rules Division. 

[FR Doc.72-15308 Filed 9 - 8 - 72 ; 8: 46 am| 
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[14 CFR Part 75 1 

[Airspace Docket No. 72-SW-44] 

JET ROUTE SEGMENT 
Proposed Alteration 

The Federal Aviation Administration 
(FAA) is considering an amendment to 
Part 75 of the Federal Aviation Regula¬ 
tions that would realine a segment of jet 
route No. 92 between Phoenix, Ariz., and 
Tucson, Ariz. • 

Interested persons may participate in 
the proposed rule making by submitting 
such written data, views, or arguments 
as they may desire. Communications 
should identify the airspace docket num¬ 
ber and be submitted in triplicate to the 
Director, Southwest Region, Attention: 
Chief, Air Traffic Division. Federal Avia¬ 
tion Administration, Post Office Box 1689, 
Fort Worth. TX 76101. All communica¬ 
tions received within 30 days after pub¬ 
lication of this notice in the Federal 
Register will be considered before action 
is taken on the proposed amendment. 
The proposal contained in this notice 
may be changed in the light of comments 
received. - 

An official docket will be available for 
examination by interested persons at the 
Federal Aviation Administration, Office 
of the General Counsel, Attention: Rules 
Docket. 800 Independence Avenue SW„ 
Washington. DC 20591. An informal 
docket also will be available for exami¬ 
nation at the office of the Regional Air 
Traffic Division Chief. 

The airspace action proposed in this 
docket would realign J-92 from Phoenix 
via direct Casa Grande VORTAC; via the 
intersection of the Casa Grande VOR¬ 
TAC 145° T.(131° M.) and Tucson VOR¬ 
TAC 298° T<285° M.) radials to Tucson. 

The present alignment, Phoenix VOR¬ 
TAC direct Tucson VORTAC. is unusable 
much of the time that traffic operates 
from or over Phoenix to Tucson due to 
military training operations in the air¬ 
space involved. The alignment proposed 
herein would not conflict with these mili¬ 
tary operations. Additionally, the rea¬ 
lignment maintains dual route capability 
between Phoenix and Tucson in conjunc¬ 
tion with J-ll. 

This amendment is proposed under the 
authority of section 307(a) of the Federal 
Aviation Act of 1958 (49 U.S.C. 1348(a)) 
and section 6(c) of the Department of 
Transportation Act (49 U.S.C. 1655(c)). 

Issued in Washington. D.C.. on August 

31. 1972. 

Charles H. Newpol. 

Acting Chief, Airspace and Air 
Traffic Rules Division. 

|FR Doc.72-15307 Filed 9-8-72;8:46 am) 


Federal Railroad Administration 
[49 CFR Part 213 1 

[Docket No. R8T-1A; Notice 1] 

track safety standards 

Notice of Proposed Rule Making and 
Public Hearing 

Fe< * era * Railroad Administration 
iFRA) is considering several amend¬ 
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ments to Part 213. Track Safety Stand¬ 
ards. These safety standards for track 
and track inspections were issued by the 
Administrator on October 15, 1971 (36 
F.R. 20336), as required by the Federal 
Railroad Safety Act of 1970 (45 U.S.C. 
421 et seq.). 

Since Part 213 was issued, the FRA has 
been in contact with members of the 
railroad industry to discuss problems 
which may arise in complying with the 
new safety standards. Other than the 
petition by Amtrak discussed hereafter, 
the amendments proposed by this notice 
stem from these discussions with indus¬ 
try and from the FRA’s own considera¬ 
tions. In some instances, the proposed 
amendments are intended to correct de¬ 
ficiencies in the present rules which make 
enforcement difficult. In others, the 
amendments would modify certain re¬ 
strictions that are not justified by oper¬ 
ational safety. 

Some of the proposals are for purposes 
of clarification and would not ordinarily 
require notice and public participation. 
However, because in other cases substan¬ 
tive changes are involved, it has been 
decided to offer all of the proposals for 
comment in this notice. 

Most of the proposals concern that por¬ 
tion of Part 213 which will become effec¬ 
tive for the bulk of the Nation’s system 
of railroad transportation on October 16, 
1972. The FRA anticipates completing 
this rule making proceeding in time for 
those proposals which are adopted to also 
become effective on that date. In this 
way railroads would not become subject 
to a set of rules on October 16, 1972, for 
which proposed amendments are pend¬ 
ing. Two of the proposals affect §§ 213.109 
and 213.61 which will not be effective un¬ 
til October 16, 1973. Final action on these 
two amendments could be postponed if 
necessary to enable the issuance of a final 
rule on the others before October 16, 
1972. 

Section 213.7. This section governs the 
qualifications of “qualified persons.*’ 
Paragraphs (a)(1) and (b)(1) would be 
amended to allow supervisors and track 
inspectors to qualify after passing an 
approved training course in lieu of hav¬ 
ing at least one year of experience. Sev¬ 
eral rail carriers now have successful 
training programs. Individuals who pass 
these programs are as equally qualified 
as those witli 1 year of experience but no 
training. It was not the purpose of this 
section to require a year of experience 
regardless of effective training under an 
appropriate curriculum. 

Section 213.9. The FRA is proposing an 
amendment to § 213.9 on the basis of a 
petition (Docket No. RST-1, Pet. No. 2) 
filed by the National Railroad Passenger 
Corporation (Amtrak). The amendment 
would establish higher speed limits for 
passenger trains operating over classes 1 
through 5 track. There would be no in¬ 
crease in the present maximum speed of 
110 m.p.h. over class 6 track. 

Under the existing rule there is no dis¬ 
tinction between speed limits for pas¬ 
senger trains and freight trains over any 
class of track. These speed limits will 
result in an unnecessary reduction in 
present minimum running times for some 
intercity passenger trains. For example. 
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over the Penn Central route between New 
York and Washington, D.C., 24 minutes 
will be added to the minimum running 
time of the Metroliner. Between New 
Haven and Boston over Penn Central 
track No. 1. the minimum running time 
will be increased 34 minutes. And over 
the Union Pacific line from Denver to 
Ogden, 1 hour and 17 minutes will be 
added to the minimum running time. 

Increased speeds for passenger trains 
are justified by a number of factors. 
First, contrasted with freight car trucks, 
trucks for passenger cars are designed 
with (1) greater vertical spring deflec¬ 
tion, giving lower natural frequencies of 
vibration; (2) greater distance between 
axles, adding stability when rounding 
curves; (3) greater minimum permissible 
tread thickness on wheels, reducing the 
likelihood of wheel rim fracture; and (4) 
provisions to minimize car roll on 
springs. Secondly, passenger cars are 
almost all equipped with the type “H” 
tightlock coupler which reduces jack¬ 
knifing forces. 

In short, the FRA believes that pas¬ 
senger trains can move faster than 
freight trains over classes 1 through 5 
track, with no loss in safety. 

Section 213.13. An amendment to this 
section is proposed to clear up a possible 
misunderstanding of what measurement 
is used when track is measured while not 
under load. This section has no effect 
on measurements taken on loaded track 
and does not preclude such measure¬ 
ments. It merely states that if track is 
measured when not under load, the 
proper measurement is determined by 
taking into account any movement of 
the rails that occurs while the track is 
loaded. 

Section 213.61. It is proposed to revoke 
paragraph (b) in this section. Paragraph 
(b) requires the permanent marking of 
maximum and minimum points in the 
elevation transition on each curve in 
classes 4-6 track. Although marking 
these points is a good maintenance prac¬ 
tice, the record of information main¬ 
tained under paragraph (a) is sufficient 
to provide for an adequate inspection of 
curve geometry. 

Section 213.109. Paragraph (c) would 
be amended by moving the requirement 
for minimum number of nondefective 
ties under a joint to a new paragraph 
(d). In addition, the maximum center- 
to-center distance between nondefective 
ties for classes 4-6 track would be in¬ 
creased from the present 45 inches to 
48 inches. This increase of 3 inches 
would allow for the safe practice of 
maintaining tie spacings at 23 inches. The 
present 45-inch maximum distance be¬ 
tween nondefective ties does not permit 
any bad ties when a 23-inch spacing is 
used. 

A new paragraph (d) would be added 
to prescribe the minimum number of 
nondefective ties under a rail joint and 
the placement of those ties under the 
joint. The existing rule does not cover 
tie placement. Therefore, the amend¬ 
ment is intended to clear up the con¬ 
fusion that has developed over where 
under a joint a nondefective tie must be 
located. For this purpose, paragraph (d) 
illustrates two types of joints and, in 
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conjunction with a chart, the proper 
position of a nondefective tie can be 
determined. 

Section 213.113. In paragraph (a), the 
requirements governing maximum oper¬ 
ating speeds over rails with defects listed 
in the table would be revised. By taking 
into consideration the amount of rail 
failure that results from a particular de¬ 
fect and the nature of the hazard 
involved, the FRA has developed new 
provisions that would provide greater 
flexibility in operating over defective rails 
until the rail is replaced. 

Under the new provisions no speed 
limit would be imposed over some defects. 
Instead a qualified person would be re¬ 
quired to personally supervise each 
operation over the defective rail. This 
person could then permit whatever speed 
he considers safe based on his judgment 
of the situation. 

Another significant change from the 
present requirement concerns the ap¬ 
plication of fully bolted angle bars to 
defects. In many cases the stresses that 
may result where fully bolted angle bars 
are used can create an unsafe condition. 
Consequently, in those situations where 
it is warranted, the FRA is proposing to 
adopt the safer remedy of applying angle 
bars bolted only through the two outer 
holes. 

In addition, this amendment would re¬ 
quire reinspection of certain defects 
which tend to increase in size over a 
short period of time. It would also re¬ 
quire replacement of a rail when it has 
a broken base with a fracture more than 
6 inches long. 

Section 213.127 . In paragraph (a) the 
table which sets forth the minimum 
number of track spikes per rail per tie 
would be revised. The change would re¬ 
quire only two spikes instead of three 
spikes in class 3 track on curves between 
4° and 6°. 

It would separate class 4 from class 5 
and eliminate the unnecessary require¬ 
ment of three spikes in class 4 on curves 
between 2° and 4°. It would also reduce 
the number of spikes required in class 6 
track from three to two, a more common 
usage and one consonant with minimum 
safety requirements. 

Section 213.133. Paragraph (a) re¬ 
quires fastenings in turnouts and track 
crossings to be tight and in sound con¬ 
dition. Since tills requirement may be 
subject to varying interpretations of at¬ 
tainment, an amendment written in per¬ 
formance terms is being proposed. Under 
the proposed requirement, fastenings 
would be maintained so as to keep the 
components in turnouts and track cross¬ 
ings securely in place. This is the purpose 
of the present requirement as it is now 
written. 

Section 213.233. Paragraph (b) of this 
section requires each track inspection to 
be made visually by an inspector walk¬ 
ing or riding over the track in a slow 
moving vehicle. The purpose of requir¬ 
ing a slow rate of travel is to insure an 
accurate visual inspection of the track. 
If a careful and accurate inspection can 
be accomplished in some other way, its 
development should not be hindered by 
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these safety standards. Therefore, a new 
sentence would be added to paragraph 
(b) providing an exception from visual 
inspection for any mechanical or elec¬ 
trical device that meets the approval of 
the Administrator. 

Section 213.237. An amendment to 
paragraph (a) in this section would defer 
the yearly inspection requirement for 
new rail if it is inductively or ultrasoni- 
cally inspected before installation. This 
new provision would permit the safe 
practice of inspecting new rail before 
installation in track and not reinspect¬ 
ing until 3 years after its installation. 
Otherwise, under the present rule, 
owners who install new rail have to con¬ 
duct an inspection for internal defects 
1 year later. 

Section 213.241. The recordkeeping re¬ 
quirements in paragraph (c) would be 
expanded to cover switch and track cross¬ 
ing inspections (§ 213.235). As presently 
written, owners must record rail and 
track inspections. This amendment 
would, therefore, impose only a small 
additional burden, but would make 
recordkeeping complete by covering all 
inspections required for track. 

Similarly, paragraph (b) would be ex¬ 
panded to cover switch and track cross¬ 
ing inspections. In addition, an alterna¬ 
tive would be added to the requirement 
that the inspection record specify the 
remedial action taken when deviations 
from Part 213 are found. Instead, the 
record may show what remedial action 
was recommended by the person making 
the inspection. 

Paragraph (c) would be revised to re¬ 
quire rail inspection records to show the 
date of inspection and the date any 
remedial action is taken. The record 
retention period would be changed to 
require that rail inspection records be 
kept for at least 1 year following any 
remedial action as well as 2 years after 
inspection. 

Interested persons are invited to par¬ 
ticipate in making these proposed 
amendments by submitting written data, 
views, or comments. Communication 
should identify the docket number and 
notice number, and should be submitted 
in triplicate to the Docket Clerk, Office 
of the Chief Counsel, Federal Railroad 
Administration, 400 Seventh Street SW., 
Washington, DC 20591. Communications 
received before September 30, 1972, will 
be considered by the Federal Railroad 
Administrator before final action is taken 
on the proposed amendments. Comments 
received after that date will be con¬ 
sidered so far as practicable. The pro¬ 
posals contained in this notice may be 
changed in light of the comments re¬ 
ceived. All comments received will be 
available, both before and after the clos¬ 
ing date for communications, for ex¬ 
amination by interested persons during 
regular business hours in Room 5428, 
Nassif Building, 400 Seventh Street SW., 
Washington, DC 20591. 

In addition, to insure that all inter¬ 
ested persons have an opportunity for 
oral presentation, the FRA will conduct 
a public hearing at 10 a.m. on Septem¬ 


ber 22, 1972, in room 5332, 400 Seventh 
Street SW.. Washington, DC. 

The hearing will be an informal one. 
not a judicial or evidentiary type of hear¬ 
ing. There will be no cross-examination 
of persons making statements. A staff 
member of the FRA will make an open¬ 
ing statement outlining the matter set 
for hearing. Interested persons will then 
have an opportunity to present thier 
initial oral statements. At the completion 
of all initial oral statements, those per¬ 
sons who wish to make rebuttal state¬ 
ments will be given the opportunity to 
do so in the same order in which they 
made their initial statements. Additional 
procedures for conducting the hearing 
will be announced at the hearing. 

Interested persons may present oral or 
written statements at the hearing. All 
statements will be made a part of record 
of the hearing and be a matter of public 
record. Persons who wish to make oral 
statements at the hearing should notify 
the Docket Clerk, Office of the Chief 
Counsel, Federal Railroad Administ ra¬ 
tion , 400 Seventh Street SW., Washing¬ 
ton, DC 20591, before September 22, 
1972, stating the amount of time required 
for his initial statement. 

This notice is issued under the author¬ 
ity of section 202, 84 Stat. 971, 45 U.S.C. 
431; and section 1.49(n) of the regula¬ 
tions of the Office of the Secretary of 
Transportation, 49 CFR 1.49(n). 

In consideration of the foregoing, it is 
proposed to amend Part 213 of Title 49 
of the Code of Federal Regulations as 
set forth below. 

Issued in Washington, D.C., on Sep¬ 
tember 5,1972. 

John W. Ingram. 

Administrator. 

1. It is proposed to amend paragraphs 
(a) (1) and (b> (1) in § 213.7 to read as 
follows: 

§ 213.7 Designation of qualified persons 
to supervise certain renewals and in¬ 
spect track. 

(a) * • • 

(1) At least 1 year of supervisory ex¬ 
perience in railroad track maintenance, 
or passed a training course approved by 
the Federal Railroad Administrator; 

• • • * • 

(b) • • • 

(1) At least 1 year of experience In 
railroad track inspection, or passed a 
training course approved by the Federal 
Railroad Administrator; 


2. It is proposed to amend paragraph 

(a) in § 213.9 to read as follows: 

§213.9 Classes of track: Operating 
speed limits. 

(a) Except as provided in paragraph 

(b) of this section and §§ 213 . 57 <b>, 
213.59(a), 213.105, 213.113 (a) and <b>. 
and 213.137 (b) and (c), the following 
maximum allowable operating speeds 
apply: 
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Th© maximum Th© maximum 
r»v< r track that meets allowable allowable 

ill of the requirements operating operating 

wscribed in this part speod (m.p.h.) speed (ra.p.h.) 
f or — for freight for passenger 

trains is— truins is— 


Class 1 track.—. 

Class 2 truck.—. 
Class 3 track.—. 
Class 4 truck... 
Class 5 track.—. 
Class 6 track.—. 


10 

15 

25 

30 

40 

00 

60 

80 

80 

90 

no 

110 


• ♦ * ♦ • 

3. It is proposed to revise § 213.13 to 
read as follows: 

§213.13 Measuring track not under 
load* 

When unloaded track is measured to 
determine compliance with requirements 
of this part, the amount of rail move¬ 
ment. if any, that occurs while the track 
is loaded must be added to the measure¬ 
ment of the unloaded track. 

4. In § 213.61, it is proposed to amend 
the section heading and to revoke para¬ 
graph (b). As amended, §213.61 would 
read as follows: 

§213.61 Curve data for classes 4 
through 6 track. 

(a) Each owner of track to which this 
part applies shall maintain a record of 
each curve in its classes 4 through 6 
track. The record must contain the fol¬ 
lowing information: 

(1) Location: 

(2) Degree of curvature; 

(3) Designated elevation; 

(4) Designated length of elevation 
runoff: and 

(5) Maximum allowable operating 

speed. 

5. In § 213.109, it is proposed to amend 
the table in paragraph (c), add a new 
paragraph (d), and redesignate the 
existing paragraph (d) as paragraph (e), 

as follows; 

§213.109 Crossties. 

• • • • • 

(c) • • • 


Maximum 
Minimum distune© 
number of between non- 

Claas of track non defective defective tics 

ties per 35) (center to 
foot of track center) (inch) 


!. 


2.3. 

4,5. 



6. 


5 

8 

12 

14 


100 

70 

48 

48 


(d) If timber ties are used, the mini¬ 
mum number of nondefective ties under 
a rail joint and their relative positions 
under the joint are described in the fol¬ 
lowing chart. The letters in the chart 
correspond to letters underneath the ties 
for each type of joint depicted. 




X Y 


Supported joint Suspended joint 


Minimum Required position of 

number of nondefective tics 

Class of track nondefoctlve - 

ties under Supported Suspended 

a joint joint joint 


1... 1 X,Y, orZ... X or Y. 

2,3. 1 Y.X or Y. 

4 5, 6. 2 X and Y, or X and Y. 

Y and Z. 


(e) Except in an emergency or for a 
temporary installation of not more than 


6 months’ duration, crossties may not be 
interlaced to take the place of switch 
ties. 

6. It is proposed to revise paragraph 
(a) in § 213.113 to read as follows: 

§ 213.113 Defective rails. 

(a) When an owner of track to which 
this part applies learns, through inspec¬ 
tion or otherwise, that a rail in that 
track contains any of the defects listed 
in the following table, a person desig¬ 
nated under § 213.7 shall determine 
whether or not the track may continue 
in use. If he determines that the track 
may continue in use, operation over the 
defective rail is not permitted until— 

(1) The rail is replaced; or 

(2) The remedial action prescribed in 
the table is initiated: 


Length of defect Percent of railhead 

(inch) cross-sectional urea If defective rail 

weakened by defect is not replaced. 

Defect -*- - take the remedial 

More But not Less But not action prescribed 
tlian more than more In footnote * 

than than 


Transverse fissure. 


Compound fissure. 


Detail fracture. 

Engine bum fracture. 

Defective weld. 

Horizontal spUt head. 
Vertical spilt hoad... 

Split web. 

Piped rail. 

nead web separation. 
Bolt hole crack. 


Broken base_ 

Ordinary break 
Damaged rail... 


0 *4 

H 3 

(Breji out in rail- 
bead) 

.SZ3 

0 6 
6 . 


20 

100 


20 

100 


20 

100 


.A or B. 

20 A. 

100 A. 

.B. 

20 A. 

100 A. 

.C. 

20 D. 

100 A, or E and H. 

.F and U. 

.1 and O. 

.B. 

.A. 


... n and F, 

... I and Q. 

... A. 

... E and I. 

... Replace rail. 
... A or K. 

... C. 


See the following symbols: 

A—Assign person designated under § 213.7 to personally supervise each operation over defective rail. 

B—Limit operating speed to 10 m.p.h. over defective rail. , . . , . , 

C^Apply angle bars bolted only through the outermost holes to defect w ithin 20 days after It Is determined to con¬ 
tinue tiic track In use. In the case of classes 3 through 6 track, limit operating speed over defective rail to 30 m.p.b. 
until angle bars arc applied; thereafter, limit speed to 50 m.p.h. or the maximum allowable speed uuder § 213.9 for 
the class of track concerned, whichever Is low’er. 

D—Apply angle bars bolted only through the outermost holes to defect within 10 days after it is determined to con¬ 
tinue the track in use. Limit operating speed over defective rail to 10 m.p.h. until angle bars are applied; thereafter, 
Umlt speed to 50 m.p.h. or the maximum allowable speed under $ 213.9 for the class of track concerned, whichever 
is low*er. 

E—Apply Joint bars to defect and bolt In accordance with ( 213.121 (d) and (e). 

F—Inspect rail 90 days after it Is determined to continue the track in use. 

(1—Inspect rail 30 days after It is determined to continue the track in use. 

11—Limit operating speed over defective rail to 50 m.p.h. or the maximum allowable speed under $ 213.9 for the class 
of track concerned, whichever is lower. 

I—Limit operating speed over defective rail to 30 m.p.h. or the maxiihum allowable speed under $ 213.9 for the class of 
track concerned, whichever is lower. 


7. In § 213.127, it is proposed to amend the table in paragraph (a) to read as 
follows: 


§ 213,127 Track spikes. 

(a) • • • 

Minimum Number or Track Spikes Per Rait.Per Tie, 
Including Plate-Holding Si ikes 




Tangent 

Curved 

Curved 




track and 

track with 

track with 

Curved 


Class 

curved 

more than 

more than 

track with 


of 

truck with 

2° but not 

4 3 but not 

more than 


track 

not more 

more than 

more than 

6° of 



than 2° of 

4° of 

6° of 

curvature 



curvature 

curvature 

curvature 


1 . 


2 

2 

2 

2 

2 


2 

2 

2 

3 

3 


2 

2 

2 

3 

4 


2 

2 

3 


5 


2 

3 



6 . 


2 










8. It is proposed to amend paragraph 
(a) in § 213.133 to read as follows: 

§ 213.133 Turnouts and track crossings 
generally. 

(a) In turnouts and track crossings, 
the fastenings must be intact and main¬ 
tained so as to keep the components se¬ 
curely in place. Also, each switch, frog, 
and guardrail must be kept free of ob¬ 
structions that may interfere with the 
passage of wheels. 

» • • • • 
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PROPOSED RULE MAKING 


9. It is proposed to amend paragraph 
(b) in § 213.233 to read as follows: 

§ 213.233 Track inspection*. 

• * • • • 

(b) Each inspection must be made on 
foot or by riding over the track in a ve¬ 
hicle at a speed that allows the person 
making the inspection to visually inspect 
the track structure for compliance with 
this part. However, mechanical or elec¬ 
trical inspection devices approved by the 
Federal Railroad Administration may be 
used in lieu of visual inspection. If a ve¬ 
hicle is used for visual inspection, the 
speed of the vehicle may not be more 
than 5 m.p.h. when passing over track 
crossings, highway crossings, or switches. 

• • • * • 

10. It is proposed to amend paragraph 
(a) in § 213.237 to read as follows: 

§ 213.237 Inspection of rail. 

(a) In addition to the track inspec¬ 
tions required by § 213.233. at least once 
a year a continuous search for internal 
defects must be made of all jointed and 
welded rails in classes 4 through 6 track, 
and class 3 track over which passenger 
trains operate. However, in the case of 
new rail, if before installation it is in¬ 
ductively or ultrasonically inspected over 
its entire length and all defects are re¬ 
moved, the first continuous search for 
internal defects need not be made until 
3 years after the rail is installed. 

***** 

11. It is proposed to amend paragraphs 
(a), (b), and (c> in § 213.241 to read as 
follows: 

§ 213.241 Inspection record*. 

(a) Each owner of track to which this 
part applies shall keep a record of each 
inspection required to be performed on 
that track under this subpart. 

(b) Each record of an inspection un¬ 
der §§ 213.233 and 213.235 shall be pre¬ 
pared on the day the inspection is made 
and signed by the person making the in¬ 
spection. Records must specify the track 
inspected, date of inspection, location 
and nature of any deviation from the re¬ 
quirements of this part, and the remedial 
action taken or recommended by the per¬ 
son making the inspection. The owner 
shall retain each record at its division 
headquarters for at least 1 year after 
the inspection covered by the record. 

(c) Rail inspection records must spec¬ 
ify the date of inspection, the location 
hnd nature of any internal rail defects 
found, and the remedial action taken 
and the date thereof. The owner shall re¬ 
tain a rail inspection record for at least 
2 years after the inspection and for 1 
year after remedial action is taken. 

♦ • • • • 

[FR Doc.72-15262 Filed 9-8-72:8:45 amj 


ENVIRONMENTAL PROTECTION 
AGENCY 

l 40 CFR Pari 180 ] 

CERTAIN INERT INGREDIENTS IN 
PESTICIDE FORMULATIONS AP¬ 
PLIED TO ANIMALS 

Proposed Exemption From 
Requirement of Tolerances 

The Administrator of the Environmen¬ 
tal Protection Agency has received re¬ 
quests to exempt certain additional inert 
(or occasionally active) ingredients in 
pesticide formulations applied to animals 
from tolerance requirements under the 
provisions of section 408 of the Federal 
Food, Drug, and Cosmetic Act. Based on 
a review of the history of use and avail¬ 
able information on the chemistry and 
toxicity of these substances, the Admin¬ 
istrator finds that these substances are 
useful as adjuvants and, when used in 
accordance with good agricultural prac¬ 
tice, will not result in a hazard to the 
public health. 

Therefore, pursuant to provisions of 
the act (sec. 408 (c), (e). 68 Stat. 512, 
514; 21 U.S.C. 346a (c), (e)),the author¬ 
ity transferred to the Administrator of 
the Environmental Protection Agency 
(35 F.R. 15623), and the authority dele¬ 
gated by the Administrator to the Deputy 
Assistant Administrator for Pesticides 
Programs (36 F.R. 9038), it is proposed 
that § 180.1001 be amended by revising 
paragraph (e) by rewording the in¬ 
troductory statement and by alphabet¬ 
ically inserting new items in the table 
as follows: 

§ 180.1001 Exemptions from the re¬ 
quirement of a tolerance. 


(e) The following materials are ex¬ 
empted from the requirement of a 
tolerance when used in accordance with 
good agricultural practice as inert (or 
occasionally active) ingredients in pesti¬ 
cide formulations applied to animals: 


Inert ingredients 


Limits 


Uses 


Alkyl(C*-C:«)bon- 
zenetnilfonic add 
and its am* 
monlum, calcium, 
magnesium, 
lMiUvssium, 
sodium, and 
zinc salt*. 

Alkyl(Ct-Cu) sul- 
fate, sodium salt. 


Attapulgite-iypo 

clay. 

a-Butyl-oro^a- 
liydroxypoly 
(oxy propylene) 
Mock polymer 
with poly (oxy- 
ethyleno); 
molecular weight 
2,400-3,600. 


Surfactants, emul¬ 
sifier, related 
adjuvants Of 
surfactants. 


Surfactants, related 
adjuvants of 
surfactants. 

Solid diluent, 
carrier. 

Surfactants, emul¬ 
sifier, related ad¬ 
juvants of 
surfactant*. 


• • • 


• • • 


Calcium carbonate. 

Calcium silicate, 
hydrated calcium 
silicate. 


Solid diluent, 
carrier. 

Anticaking agent, 
solid diluent, 
carrier. 


Inert Ingredients 


Castor oil, U.B.P..^ 
Coster oil, polyoxy- 
clhylntcd; the 
poly (ox yetliylene) 
content averages 
40 moles. 

Citric add.I 

Cumene (Isopropyl¬ 
benzene). 

Cyclohexanone. 

Dextrose. 


limits 


Dialkyl (Ct-Ci») 
dimethyl-ammo¬ 
nium chloride. 


Diatondtc (dlato- 
macoous earth). 

Dichlorodhluoro- 
m ethane. 

Diethyl phthalate.. 

Dipropylene glycol 
nionomethyl 
ether. 

a-(p-Dodecyl- 
phenyO-owrga- 
hydroxypoly 
(oxyethylene) 
produced by the 
condensation of 1 
mole of dodecyl- 
plienol (dodecyl 
group Is u pro¬ 
pylene tetramer 
isomer) with an 
average of 4-14 or 
30-70 moles of 
ethylene oxide; if 
ti blend of prod¬ 
uct* is used, the 
average number 
of moles ethylene 
oxide reacted to 
produce any 
product that is a 
component of the 
blend shall be In 
the range of 4-14 
or 30-70 moles. 

Ethyl alcohol. 

a-Ilydrtwmwga- 
hydroxypoly- 
(oxyethylcue)- 
polf toxypropyl- 
cne)-|K>ly- 
(oxyethylene) 
block copolymer; 
the minimum 
poly (oxypropyl- 
enc) content is 
27 moles and the 
minimum molec¬ 
ular weight is 
1 . 000 . 

Isopropyl alcohol..... 

Koolinite-lyiveclay. 


Kerosene, U.S.1\ 
reagent. 

Mngnesimn carbon¬ 
ate. 

Methyl alcohol. 

MethylccHuluse-. 

Methyl isobutyl 
ketone. 

Methylene chloride.. 

Mineral oil U.S.P... 

Montmorillonltc- 
tyne clay. 

Napnthalenesul- 
fonfc acid and its 
sodium salt. 

a-(p-Nonylphenyl)- 
omeya- hydroxy- 
poly (ox yelh y leue) 
produced by the 
condensation of 1 
mole of nonyl* 
phenol (nonyl 
group is a propyl¬ 
ene trimer isomer) 
with an average of 
4-14 or 30-90 moles 
of ethylene oxide; 
if a blend of pro¬ 
ducts is used, the 
average number of 
moles of ethylene 
oxide reacted to 
produce any pro¬ 
duct that Is a com¬ 
ponent of the 
blend shall be in 
the range of 4-14 
or 30-90 moles. 


Not more 
than 
0.2% in 
silica, 
hy¬ 
drated 
silica. 


Uses 


Coeioiveiit. 
Surfactants, relate*! 
adjuvants of sur¬ 
factants. 


Buffer. 

Solvent, COaulveut. 

Do. 

Solid diinrut, car¬ 
rier, sweetener. 

Flocculating agent 
In the manufac¬ 
ture of silica, hv- 
drated silica fur 
use as a soli* 1 
diluent, carrier. 

Solid diluent, *\i r . 
rler. 

Propellant. 

Solvent, cosol vent. 

Do. 


Surfactants, omul* 

shier. 


Solvent, cosol vent. 
Surfactant, wetting 
agent. 


Solvent, cosol veut. 

Solid diluent, 
carrier. 

Solvent cosolvcul. 

Solid diluent, 
carrier. 

Solvent, cosolwnt. 

Dispersmg'WeiUug 

agent. 

Solvent, cosol vent. 
Do. 

Solvent, diluent. 

Solid diluent, 
carrier. 

Sufactaut*. related 
adjuvant* of 
surfactant". 

Surfactant*, emul» 
Jlor, relabel adju¬ 
vants of surfac¬ 
tants. 
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Inert ingredients 


r.nhloroethylcne.. 
ivtroleum hydro- 
carbQD9i light, 
odorless, con- 
forming to Title 

21 , jl2L 1182 or 
J121.2568. 
Petroleum hydro* 
carbons, syn¬ 
thetic iso Paraf¬ 
finic, conforming 
to Title 21. 
H2L11M. 

Polyethylene glycol 
(mean molecular 
weight 200-9,600). 
Poly (oxy propylene) 
block i>olymer 
with poly (ox y- 
ethylene);mcueo* 

ular weight 1,800- 
9 , 000 . , 

Propylene glycol.... 
propylene glycol 
monoraethyi 
ether. 

Pyrophyllite. 


Silica aerogel (finely 
pciwdered micro- 
cellular silica 
foam having a 
minimum silica 
content of 89.5%). 

Sliica, hydrated 
silica. 


Soapstone.. 

8odium isopropyl 
naphthalene 
sulfonate. 

Sucrose.. 


Talc.. 

Trlacetln (glyceryl 
triacetate). 
Trichlorofluoro* 
methane. 

Wheat shorts. 

Xylene... 


Limits 


Uses 


Solvent, cosolvent. 
Solvent, diluent. 


Do. 


Solvent, cosolvont. 


Surfactants, related 
adjuvants of sur¬ 
factants. 


Solvent, cosol vent. 

Deactivator, emmol- 
ient. 

Solid diluent, 
carrier. 

Component of 
antifoaming agent. 


Anticuking agent, 
solid diluent, 
carrier. 

Solid diluent. 

Surfactants, related 
adjuvants of 
surfactants. 

Solid diluent, 
carrier. 

Do. 

Solvent, cosol vent. 

Propellant. 

Solid diluent. 

Solvent, cosolvent. 


Any person who has registered or sub¬ 
mitted an application for the registration 
of an economic poison under the Federal 
Insecticide, Fungicide, and Rodenticide 
Act containing any of the ingredients 
listed herein may request, within 30 days 
after publication hereof in the Federal 
Register, that this proposal be referred 
to an advisory committee in accordance 
with section 408(e) of the act. 

Interested persons may, within 30 days 
after publication hereof in the Federal 
Register, file with the Hearing Clerk, 
Environmental Protection Agency, Room 
3125. South Agriculture Building, 12th 
Street and Independence Avenue SW„ 
Washington, DC 20460, written com¬ 
ments (preferably in quintuplicate) re¬ 
garding this proposal. Comments may be 
accompanied by a memorandum or brief 
in support thereof. 

Dated: August 28, 1972. 

William M. Upholt, 

Deputy Assistant Administrator 
for Pesticides Programs . 

(FR Doc.72-15153 Filed 9-8-72;8:45 am] 


[ 40 CFR Part 180 1 

BENOMYL 

Proposed Tolerance 

Dr. C. C. Compton, Coordinator, Inter¬ 
regional Research Project No. 4, State 


Agricultural Experiment Station, Rut¬ 
gers University, New Brunswick, N.J. 
08903, on behalf of the IR-4 Technical 
Committee, the Agricultural Experiment 
Station of Pennsylvania, the Butler 
County Mushroom Farm, and the Amer¬ 
ican Mushroom Institute submitted a 
petition (PP 2E1239) proposing estab¬ 
lishment of a tolerance for residues of 
the fungicide benomyl (methyl l-(butyl- 
carbamoyl) - 2-benzimidazolecarbamate) 
in or on mushrooms at 10 parts per mil¬ 
lion. 

Based on consideration given the data 
submitted in the petition and other rele¬ 
vant material, it is concluded that: 

1. The fungicide is useful for the pur¬ 
pose for which the tolerance is proposed. 

2. There is no reasonable expectation 
of residues in eggs, meat, milk, or poultry, 
and 5 180.6(a)(3) applies. 

3. The proposed tolerance will protect 
the public health. 

Therefore, pursuant to provisions of 
the Federal Food, Drug, and Cosmetic 
Act (sec. 408(e), 68 Stat. 514; 21 U.S.C. 
346a(e)), the authority transferred to 
the Administrator of the Environmental 
Protection Agency (35 F.R. 15623) and 
the authority delegated by the Adminis¬ 
trator to the Deputy Assistant Adminis¬ 
trator for Pesticides Programs (36 F.R. 
9038), it is proposed that § 180.294 be 
amended by inserting a new paragraph 
after the paragraph “15 parts per mil¬ 
lion * • as follows: 

§ 180.294 Benomyl; tolerances for resi¬ 
dues. 

• • * * * 

10 parts per million in or on mush¬ 
rooms. 

• • • • m 

Any person who has registered or sub¬ 
mitted an application for the registra¬ 
tion of an economic poison under the 
Federal Insecticide, Fungicide, and 
Rodenticide Act containing any of the 
ingredients listed herein may request, 
within 30 days after publication hereof 
in the Federal Register, that this pro¬ 
posal be referred to an advisory com¬ 
mittee in accordance with section 408(e) 
of the act. 

Interested persons may, within 30 days 
after publication hereof in the T'ederal 
Register, file with the Hearing Clerk, 
Environmental Protection Agency. Room 
3125, South Agriculture Building, 12th 
Street and Independence Avenue SW., 
Washington, D.C. 20460, written com¬ 
ments (preferably in quintuplicate) re¬ 
garding this proposal. Comments may be 
accompanied by a memorandum or brief 
in support thereof. 

Dated: August 29,1972. 

William M. Upholt, 

Deputy Assistant Administrator for 
Pesticides Programs. 

[FR Doc.72-15331 Filed 9-8-72;8:48 am] 


FEDERAL COMMUNICATIONS 
COMMISSION 

[ 47 CFR Part 76 1 

[Docket No. 19554] 

CABLE TELEVISION SYSTEMS 
Extension of Time for Filing Comments 

Order. In the matter of amendment of 
Part 76, Subpart G, of the Commission’s 
rules and regulations pertaining to the 
cablecasting of programs for which a 
per-program or per-channel charge is 
made. Docket No. 19554. 

1. The notice of proposed rule making 
in this proceeding was released July 24, 
1972. 1 Fifty-three days were provided for 
interested persons to file comments. In 
issuing the notice we said “We will make 
every effort to expedite resolution of this 
proceeding and expect to adhere to this 
proposed time table.” Now before us are 
requests by the National Association of 
Theatre Owners. Inc. (NATO) and the 
National Association of Broadcasters 
(NAB) for extensions of time in which 
to file comments. NAB, reciting that the 
issues raised are particularly complex 
and that summer vacation schedules 
have reduced the time available for the 
preparation of responses by interested 
parties, requests a 6-week extension 
until November 1, 1972, with reply com¬ 
ment due December 1." NATO indicates 
that it is compiling a “comprehensive 
study of motioq picture exhibition prac¬ 
tices throughout the United States” and 
requests an extension of time for filing 
comments to December 15,1972, in order 
to permit the completion of the study. 

2. In setting the comment and reply 
dates in this proceeding the Commission 
indicated that the proceeding would be 
expedited and that it expected to adhere 
to the schedule established. This was 
done because, although questions had 
been raised regarding alleged procedural 
defects in adopting the existing rules* 
the rules were to be retained in force 
during the course of the proceeding. Hav¬ 
ing indicated that the time schedule 
would be maintained and because of the 
desirability of expediting this proceeding, 
it does not appear that it would be ap¬ 
propriate to grant time extensions of 
the duration requested. We are, how¬ 
ever, interested in whatever information 
petitioners may provide us and will ac¬ 
cordingly grant a 2-week extension of 


1 Notice of proposed rule making and 
Memorandum Opinion and Order in Docket 
No. 19554. et a!.. FCC 72-652. 

3 American Broadcasting Co. has filed a 
pleading supporting NAB's request. 

•NATO has filed a notice of appeal of the 
rules adopted In the Cable Television Report 
and Order, FCC 72-108, 37 F.R. 3252. Press 
reports Indicate that at least one basis for 
the appeal Is alleged Administrative Pro¬ 
cedure Act violations in the adoption of the 
pay-cablecasting rules. 
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comment and reply dates to facilitate 
preparation of their comments. 

Accordingly, it is ordered , That the 
“Motion to Extend Time for Filing Com¬ 
ments” filed August 22, 1972, by the Na¬ 
tional Association of Theatre Owners, 
Inc., and the “Petition for Extension of 
Time for Filing Comments and Reply 
Comments” filed by the National Associ¬ 
ation of Broadcasters on August 21. 1972, 
are granted to the extent indicated 
herein and are otherwise denied. 

It is further ordered, That the times 
for filing comments and reply comments 
in the above captioned proceeding are 
extended until September 29, 1972, and 
October 13, 1972, respectively. 

This action is taken by the Chief, Cable 
Television Bureau, pursuant to authority 
delegated by § 0.289(c) (4) of the Com¬ 
mission’s rules. 

Adopted: August 31, 1972. 

Released: September 1, 1972. 

Federal Communications 
Commission, 

[seal] Sol Schildhause. 

Chief, Cable Television Bureau. 

[FR Doc.72-15363 Filed 9-8-72;8:50 am] 


[ 47 CFR Part 73 1 

[Docket No. 19561 \ 

FM BROADCAST STATIONS, TABLE OF 
ASSIGNMENTS FOR CERTAIN CITIES 

Order Extending Time for Filing 

Comments and Reply Comments 

In the matter of amendment of 
5 73.202(b), Table of Assignments, FM 
Broadcast Stations (Enterprise and 
Greenville, Alabama; Bonifay, Chipley, 
and Pensacola, Florida). Docket No. 
19561; RM-1844, RM-1855, RM-1982. 

1. On July 26, 1972, the Commission 
adopted a notice of proposed rule making 
in the above-captioned proceeding. Pub¬ 
lication in the Federal Register was 
given on Augusts, 1972 (37 F.R. 15940). 
Comment and reply comment dates were 
specified as September 8, and Septem¬ 
ber 18, 1972, respectively. 

2. Counsel for Wiregrass Broadcasting 
Co. (Wiregrass), licensee of Station 
WIRB-FM, Enterprise, Ala., on Au¬ 
gust 31, 1972, filed a request for a 2-week 
extension of time in which to submit 
comments and reply comments, to and 
including September 22, and October 2, 
1972, respectively. Counsel states that 
since it was just retained by Wiregrass 
on August 30. 1972, and the delay in the 
mails resulting from the Labor Day 
weekend, the additional time is needed 
to exchange correspondence and docu¬ 
ments which will enable it to file mean¬ 
ingful comments in this proceeding. 

3. It appears that the requested exten¬ 
sion is warranted and would serve the 
public interest. Accordingly, it is ordered , 
that the time for filing comments and 
reply comments in Docket No. 19561 is 
extended to and including September 22, 
1972, and October 2,1972, respectively. 


PROPOSED RULE MAKING 

4. This action is taken pursuant to 
authority found in sections 4(i), 5(d) (1) 
and 303 (r) of the Communications Act 
of 1934, as amended, and 5 0.281(d)(8) 
of the Commission’s rules. 

Adopted: September 1, 1972. 

Released: September 5, 1972. 

[seal] Martin I. Levy, 

Acting Chief, Broadcast Bureau. 

[FR Doc.72-15382 Filed 9-8-72;8:52 am] 


[ 47 CFR Part 73 1 

[Docket No. 19413; PCC 72-773] 

FM BROADCAST STATIONS, TABLE OF 
ASSIGNMENTS FOR CERTAIN CITIES 

Further Notice of Proposed Rule 
Making 

In the matter of amendment of 
5 73.202(b), Table of Assignments, FM 
Broadcast Stations. (Hattiesburg, Miss., 
Parkersburg, W. Va., Tallahassee, Fla.), 
Docket No. 19413; FCC 72-773, RM-1758. 
RM-1767, RM-1772. 

1. In the notice of proposed rule mak¬ 
ing in this Docket, adopted January 26, 
1972 (FCC 72-83; 37 F.R. 2790), one of 
the possible changes of the FM Table of 
Assignments (section 73.202(b) of the 
Commission’s rules) was the proposal of 
Capitol City Broadcasting, Inc. (Capitol 
City), licensee of AM Station WTAL 
there, to assign Channel 276A as the 
fourth FM channel for Tallahassee, Fla. 
This channel could be added without 
changes elsewhere. Tallahassee, popula¬ 
tion 71,763, is the capital of Florida and 
the seat of Leon County, population 
102,530. Tallahassee has been designated 
as a Standard Metropolitan Statistical 
Area (SMSA) which consists of Leon 
County. Aural service in Tallahassee 
consists of four AM stations, two day¬ 
time. three Class C FM stations, and one 
educational FM station. 

2. The petition was based on the fol¬ 
lowing: Tallahassee has the unique posi¬ 
tion of being the State capital and county 
seat; and it is a center of higher educa¬ 
tion (three universities and colleges with 
an enrollment of almost 24,000 students 
in the year of 1971). Capitol City also 
relied on the fact that except for FM sta¬ 
tions, there is no effective nighttime 
broadcast coverage and Station WTAL’s 
nighttime coverage is precluded from 
placing an acceptable signal in areas of 
major population growth. The petitioner 
alleged that, if it were the successful ap¬ 
plicant for tlie channel, it would enhance 
its intended function as a source for dis¬ 
seminating information pertaining to 
public affairs, government, civic, and so¬ 
cial activities, as well as being a source 
for emergency and disaster information 
to populations residing in the outlying 
districts. 

3. Our notice raised questions as to 
preclusion and intermixture of classes of 
FM. As to the former, it was pointed out 
that a substantial number of communi¬ 
ties would be precluded from FM alloca¬ 


tions on Channel 276A over fairly wide 
areas; included were Chattahoochee, 
population 7,944, Apalachicola, popula¬ 
tion 3,102, in Florida; and Cairo, popu¬ 
lation 8,061, and Pelham, population 
4,539, in Georgia, and a number of 
smaller communities. Because of the 
mixture of FM classes (there are three 
Class C FM stations in operation), we 
additionally raised the question whether 
there were other possible channels that 
might be assigned to Tallahassee. 

4. Without setting forth the details of 
tills information, Capitol City in its com¬ 
ments expresses strong doubts that Apa¬ 
lachicola, Chattahoochee, Cairo, and 
Pelham could support an FM station. In 
any event, Capitol City also claims that 
Channel 221A may be assigned to Chat¬ 
tahoochee and Cairo, if the channel as¬ 
signment of Station WFSU-FM (218), 
licensed to Florida State University, is 
changed; Channel 288A could be as¬ 
signed to Pelham (actually use the Ca¬ 
milla Channel 288A channel under the 
10-mile rule (section 73.203(b)); and. 
since Apalachicola is 65 miles from Tal¬ 
lahassee, Channel 276A could be assigned 
there. Capitol City also suggests that by 
substituting Channel 296A for 265A for 
Station WTOT-FM, Marianna, Fla., 
Channel 264C could be assigned to Tal¬ 
lahassee, if sited 9.66 miles southwest of 
the city. However, while the latter would 
obviate the intermixture question, Capi¬ 
tol City states that a Class A channel 
could successfully compete with the three 
Class C FM stations at Tallahassee: in¬ 
deed, Capitol City declares that, if Chan¬ 
nel 276A or any other FM channel is 
assigned to Tallahassee, it will file a for¬ 
mal application and build a station if it 
is granted a construction permit. In fact, 
Capitol City’s engineering consultant did 
not take into consideration Station 
WGOA which operates on Channel 264 
at Pensacola. Because of the respective 
transmitter sites of Station WGIG (at 
Brunswick, Ga.). and WGOA, there is no 
place for a station on Channel 264 at 
Tallahassee. Capitol City’s engineer also 
seems to have erred in his conclusion 
that Channel 221A could be assigned to 
both Chattahoochee and Cairo. The re¬ 
quired cochannel distance is 65 miles and 
the communities are much closer than 
that, so that even with transmitter sites 
well out of town (about 8 miles maxi¬ 
mum) that channel could not be used at 
both communities. 

5. Capitol City’s comments also sug¬ 
gested the possibility that Channel 221A 
might be assigned to Tallahassee, but 
this too w’ould require a change of chan¬ 
nel for Station WFSU-FM. This may 
be a preferable result, for we are unable 
to agree that preclusion to Chattahoo¬ 
chee, Cairo, and Pelham should be ig¬ 
nored. Pelham, population 4,539, is only 
slightly less populous than Camilla (pop¬ 
ulation 4,987), the seat of Mitchell Coun¬ 
ty, population 18,956, to which Chan¬ 
nel 288A is assigned. Chattahoochee, 
population 7,944, is the largest city 
in Gadsden County (39,184). Cairo, pop¬ 
ulation 8,061, is the seat and largest city 
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in Grady County, 17,826. In short, we 
would prefer making an assignment to 
Tallahassee which would not preclude 
sizable communities from possible FM 
assignments. Further. Capitol City’s 
scheme of assignments, the cities in the 
preclusion area, is open to question: not 
only is Channel 221A at Chattahoochee 
and Cairo not feasible, but use of Chan¬ 
nel 288A for Pelham by reassigning from 
Camilla is not a true solution. 1 

6. As to the Channel 221A possibility, 
a substitute for Station WFSU-FM, li¬ 
censed to Florida State University, 
Channel 218, is necessary, and Capitol 
City should comment as to what channel 
may be substituted. In this respect, 
Florida State University would be en¬ 
titled to reimbursement from the suc¬ 
cessful applicant for Channel 221A, if 
that assignment is made to Tallahassee, 
for reasonable expenditures in changing 
channels; see Report and Order in 
Docket 19074, adopted January 12, 1972, 
32 FCC 2d 937, 939. and authorities cited. 

7. To summarize, we are not satisfied 
that Channel 276A is the most feasible 
assignment for Tallahassee considering 
the preclusion impact; the “proposed” 
assignments for two of the communities 
are not technically feasible, and the pro¬ 
posal for the third leaves another com¬ 
munity without a channel. Since Capitol 
City asserts that Channel 221A could be 
assigned to Tallahassee, we are adopting 
the further notice in order to allow it to 
comment more fully in this respect. We 
are desirous of having further infor¬ 
mation as to the Channel 221A possi¬ 
bility. The possibility of assigning 
Channel 276A is not foreclosed, but Capi¬ 
tol City must advance a tenable plan of 
assignments for the precluded commu¬ 
nities. 

8. Cut-off procedure . The following 
procedures will govern: 

(a) Counterproposals advanced in this 
proceeding itself will be considered, if 
advanced in initial comments, so that 
parties may comment on them in reply 
comments. They will not be considered 
if advanced in reply comments. 

(b) With respect to petitions for rule 
making which conflict with any of the 
proposals in this notice, they will be con¬ 
sidered as comments in the proceeding, 
and public notice to this effect will be 
given, as long as they are filed before 
the date for filing initial comments here¬ 
in. If filed later than that, they will not 
be considered in connection with the de¬ 
cision herein. 

9. Pursuant to applicable procedures 
set out in § 1.415 of the Commission’s 
rules and regulations, interested parties 
may file comments on or before Octo¬ 
ber 17, 1972, and reply comments on or 
before October 26, 1972. All submissions 
oy parties to this proceeding or persons 

cting on behalf of such parties must 
De made in written comments, reply com¬ 
ments, or other appropriate pleadings. 

10- In accordance with the provisions 


UQ der 5 73.203(b) one could ap 
°r the Camilla channel at Pelham. 


of § 1.419 of the Commission’s rules and 
regulations, an original and 14 copies of 
all comments, reply comments, pleadings, 
briefs, or other documents shall be fur¬ 
nished the Commission. 

11. All filings made in this proceeding 
will be available for examination by in¬ 
terested parties during regular business 
hours in the Commission’s Public Ref¬ 
erence Room at its Headquarters in 
Washington, D.C. (1919 M Street NW.), 

Adopted: August 29,1972. 

Released: September 6,1972. 

Federal Communications 
Commission,* 

[seal 1 Ben F. Waple, 

Secretary. 

(FR Doc.72-15379 Filed 9-8-72;8:51 am] 


I 47 CFR Part 73 I 

(Docket No. 19535] 

FM BROADCAST STATIONS, TABLE OF 
ASSIGNMENTS FOR CERTAIN CITIES 

Order Extending Time for Filing Reply 
Comments 

In the matter of amendment of 5 73.- 
202, Table of assignments, FM Broadcast 
Stations. (Salem, Ark; Breckenridge, 
Colo.; Berne, Ind., and St. Marys, Ohio). 
Docket No. 19535; RM-1922, RM-1961, 
RM-1938, RM-2033. 

1. The notice of proposed rule mak¬ 
ing in the above-entitled proceeding was 
adopted June 28, 1972, and published 
in the Federal Register on July 12, 1972 
(37 F.R. 13643). The date for filing com¬ 
ments has passed, and the date presently 
specified for filing of reply comments is 
September 1, 1972. 

2. On September 1, 1972, counsel for 
South Adams Broadcasting Co. (South 
Adams), filed a petition requesting a 30- 
day extension of time, to and including 
October 1, 1972, in which to file reply 
comments. Walton Broadcasting Sales, 
on August 15, 1972, filed a counterpro¬ 
posal to assign Channel 228A to St. 
Marys, Ohio. However, counsel states 
that it was not served with a copy of the 
filing, and the additional time is needed 
in order to prepare a reply to the coun¬ 
terproposal. Counsel further states that 
their consulting engineer has been on va¬ 
cation during the latter part of August 
and was not available for assistance in 
preparing a reply. 

3. We are of the view that the exten¬ 
sion of time is warranted and would 
serve the public interest. Accordingly, 
it is ordered , That the time for filing 
reply comments in Docket No. 19535, 
RM-1961 and RM-2033, only, is ex¬ 
tended to and including October 2, 1972. 

4. This action is taken pursuant to 
authority found in sections 4(1) and 
303 (r) of the Communications Act of 


* Commissioners H. Rex Lee and Reid 
absent. Commissioner Hooks not participat¬ 
ing. 


1934, as amended, and 5 0.281(d)(8) of 
the Commission’s rules and regulations. 

Adopted: September 1, 1972. 

Released: September 5. 1972. 

tsEALl Martin I. Levy, 

Acting Chief, Broadcast Bureau. 
(FR Doc.72-16381 Filed 9-8-72;8:51 am] 


[ 47 CFR Part 73 ] 

(Docket No. 19550] 

FM BROADCAST STATIONS, TABLE OF 
ASSIGNMENTS FOR CERTAIN CITIES 
IN ILLINOIS 


Order Extending Time for Filing 
Comments and Reply Comments 


In the matter of amendment of 5 73.- 
202(b), table of assignments, FM broad¬ 
cast stations (Shorewood and Ottawa, 
XU.). Docket No. 19550; RM-1859. 

1. On July 19, 1972, the Commission 
adopted a notice of proposed rule mak¬ 
ing in the above-entitled proceeding and 
it was published in the Federal Register 
on July 28, 1972 (37 F.R. 15171), Com¬ 
ments and reply comments are pres¬ 
ently due September 1 and 11, 1972 
respectively. 

2. On August 31, 1972, counsel for the 
petitioner, Joliet Radio Corp. (Joliet), 
filed a petition seeking an extension of 
the comment date to September 11, 
1972, Counsel states that the additional 
time is needed in order for the engi¬ 
neer to complete his studies on the al¬ 
location problems raised in the notice, 
and enable the petitioner to submit ap¬ 
propriate comments. 




wjui unis requested ex¬ 
tension is warranted and would serve 
the public interest. Accordingly, it is or¬ 
dered, That the time for filing comments 
and reply comments in Docket No. 19550 
is extended to and including September 
11 and 21, 1972, respectively. 

4. This action is taken pursuant to 
authority found in sections 4(i), 5(d) 
(1), and 303(r) of the Communications 
Act of 1934, as amended, and § 0.281(d) 
(8) of the Commission’s rules. 


Adopted: September 1, 1972. 


Released: September 5, 1972. 


[seal] Martin I. Levy, 

Acting Chief , Broadcast Bureau. 
(FR Doc.72-15380 Filed 9-8-72;8:51 am] 


INTERSTATE COMMERCE 
COMMISSION 

I 49 CFR Part 1064 1 

(No. MC-C-6829 (Sub-No. 1) ] 

FREE BAGGAGE ALLOWANCE 
Proposed Limitation 

September 6, 1972. 

At present, passengers may recover a 
maximum of $50 from most regulated 
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interstate motorbus companies for loss 
or damage to their baggage without the 
payment of a separate charge, but this 
amount may be increased by the declara¬ 
tion of an excess valuation on the bag¬ 
gage and the payment of an additional 
charge which varies according to the 
maximum liability limits of the carrier. 
The entire Commission, by report 
(“limitation of Free Baggage Allow¬ 
ance—Greyhound”, 115 M.C.C. 566) and 
order entered July 11, 1972, adopted 
certain regulations governing the bag¬ 
gage excess value declaration procedures 
of interstate motor common carriers of 
passengers subject to its jurisdiction so 
as to provide the travelling public with 
greater notice and opportunity to avail 
themselves of these procedures. These 
new regulations are now scheduled to 
become effective on December 20,1972. 

Concurrently with its adoption of the 
described regulations, the Commission 
instituted the above-entitled proceeding 
under the authority of parts I and n of 
the Interstate Commerce Act (49 U.S.C. 
1 and 301 et seq.) and sections 553 and 
559 of the Administrative Procedure Act 
(5 U.S.C. 553 and 559) (1) to inquire 
into the adequacy of the $50 “free” bag¬ 
gage allowance, (2) to investigate the 
possibility of adopting a regulation re¬ 
quiring a $250 or some other “free” bag¬ 
gage allowance limitation, and (3) to 
take such other and further action as 
the facts and circumstances may justify 
or require. That order directed the Com¬ 
mission’s Bureau of Enforcement to par¬ 
ticipate. and to assist in fully develop¬ 


ing the record, in this proceeding; and 
all motor common carriers of passengers 
and baggage subject to the Interstate 
Commerce Act were made respondents 
in the proceeding. 

This matter was originally published 
in the Federal Register on August 31, 
1972, and statements of intent to par¬ 
ticipate initially were due September 1, 
1972. The purpose of this notice is to 
establish October 2, 1972, as the date on 
or before which such statements of in¬ 
tention to participate may be filed with 
this Commission in accordance with the 
terms of the original order. Accordingly, 
any person intending to participate in 
this proceeding by submitting initial or 
reply statements, or otherwise, shall 
notify this Commission, by filing with 
the Secretary, Interstate Commerce 
Commission, Washington, D.C. 20423, on 
or before October 2,1972, the original and 
one copy of a statement of his intention 
to participate. Inasmuch as the Com¬ 
mission desires wherever possible (a) to 
conserve time, (b) to avoid unnecessary 
expense to the public, and (c) the service 
of pleadings by parties in proceedings of 
this type only upon those who intend to 
take an active part in the proceeding, 
the statement of intentiomto participate 
shall include a detailed specification of 
the extent of such person’s interest, in¬ 
cluding (1) whether such interest ex¬ 
tends merely to receiving Commission 
releases in this proceeding, (2) whether 
he genuinely wishes to participate by 
receiving or filing initial and/or reply 
statements, (3) if he so desires to par¬ 


ticipate as described in (2), whether he 
will consolidate or is capable of con¬ 
solidating his interests with those of 
other interested parties by filing joint 
statements in order to limit the number 
of copies of pleadings that need be 
served, such consolidation of interests 
being strongly urged by the Commission, 
and (4) any other pertinent information 
which will aid in limiting the service list 
to be issued in this proceeding: that this 
Commission shall then prepare and make 
available to all such persons a list con¬ 
taining the names and addresses of all 
parties desiring to participate in this pro¬ 
ceeding and upon whom copies of all 
statements must be filed; and that at the 
time of service of this service list the 
Commission will fix the time within 
which initial statements and replies must 
be filed. 

It was further ordered that while this 
proceeding does not currently appear to 
be a major Federal action significantly 
affecting the quality of the human en¬ 
vironment within the meaning of the 
National Environmental Policy Act of 
1969, initial and reply statements filed 
by parties participating herein shall in¬ 
dicate the presence or absence of any 
effect of the recommendations made 
therein to this Commission on the quality 
of the human environment. Cf. “Imple¬ 
mentation—Natl. Environmental Policy 
Act, 1969,” 340 ICC 431 (1972). 

[seal] Robert L. Oswald, 

Secretary. 

(FR Doc.72-15478 Filed 9-8-72;8:49 am] 
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DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

1 Classification Order] 

IDAHO 

Partial Termination of Classification of 

Multiple Use and Reclassification for 

Public Sale 

1. Pursuant to authority delegated to 
me by Bureau Order No. 701, dated 
July 23. 1964 (29 F.R. 10526), I hereby 
terminate the Bureau of Land Manage¬ 
ment Multiple-Use Classification Order 
dated July 22, 1970 (Serial No. 1-2445) 
published in the Federal Register 
July 30, 1970, 35 F.R. 12228 insofar as it 
affects the tract described below and 
classify it under section 7 of the Taylor 
Grazing Act as proper for sale at public 
auction under R.S. 2455. 

Boise Meridian, Idaho 

T. 48 N., R. 2 E., 

Sec. 17, lot 13. 

Containing 1.8 acres. 

2. The lands classified by this order 
shall become subject to disposition in 
accordance with 43 CFR 2710. 

Dated: August 31,1972. 

William L. Mathews, 
State Director. 

(PR Doc.72-15313 Piled 9-6-72:8:46 am] 


Geological Survey 

ADVISORY PANEL TO NATIONAL 
CENTER FOR EARTHQUAKE RE¬ 
SEARCH 

Notice of Public Meeting 

In accordance with the provisions of 
Executive Order No. 11671, dated June 5, 
1972, announcement is made of a pub¬ 
lic meeting of the Advisory Panel to the 
National Center for Earthquake Re¬ 
search to be held beginning at 8:30 a.m. 
on Thursday, September 14, 1972, and 
continuing through Friday, Septem¬ 
ber 15, 1972. The Advisory Panel will 
meet at the Geological Survey Center 
Conference Facility A. 345 Middlefleld 
Road, Menlo Park, CA. 

<1) Purpose: The Advisory Panel was 
appointed to advise the Geological Sur¬ 
vey on earthquake research plans and 
Programs, which will be conducted in co¬ 
operation with universities, industry, and 
other Federal and State government 
agencies in a coordinated national pro¬ 
gram for earthquake research. 

. ( 2) Membership: The Advisory Panel 
is chaired by Dr. Frank Press and is com¬ 
posed of the following members: Dr. 
Clarence R. Allen, Dr. Ray W. Clough, 
Jr, Dr. John C. Crowell, Hon. Robert A. 
Frosch, Prof. David T. Griggs, Dr. Rich¬ 


Notices 


ard H. Jahns. Dr. F. Beach Leighton, Rev. 
William Stauder, S.J., Dr. John Verhoo- 
gen, and Dr. Robert V. Whitman. 

(3) Agenda: The longrange program 
on earthquake research. 

For more detailed information about 
the meeting, please call Robert E. Wal¬ 
lace, Chief, National Center for Earth¬ 
quake Research (415) 323-8111, ext. 2214 
or FTS (8-415) 323-2214. 

Vincent E. McKelvey, 

Director, 

U.S. Geological Survey. 

[FR Doc.72-15320 Piled 9-8-72,8:47 am] 


National Park Service 

I Order 6] 

ADMINISTRATIVE OFFICER, ET AL.; 

BLUE RIDGE PARKWAY 

Delegation of Authority 

Section 1. Administrative Officer. The 
Administrative Officer may execute, ap¬ 
prove, and administer contracts not in 
excess of $50,000 for construction, 
supplies, equipment, and services, in con¬ 
formity with applicable regulations and 
statutory authority and subject to avail¬ 
ability of appropriated funds; and may 
execute and approve revocable special 
use permits having a term 10 years or 
less for use of Government-owned lands 
and facilities. This authority may be ex¬ 
ercised by the Administrative Officer in 
behalf of any office or area administered 
by Blue Ridge Parkway. 

Sec. 2. General Supply Officer. The 
General Supply Officer may execute, ap¬ 
prove and administer contracts not in 
excess of $2,000 for supplies, equipment, 
and services, in conformity with applica¬ 
ble regulations and statutory authority 
and subject to availability of appropri¬ 
ated funds. This authority may be exer¬ 
cised by the General Supply Officer in 
behalFof any office or area administered 
by Blue Ridge Parkway. 

Sec. 3. General Supply Specialist. The 
General Supply Specialist may execute, 
approve and administer contracts not in 
excess of $2,000 for supplies, equipment, 
and services in conformity with appli¬ 
cable regulations and statutory authority 
and subject to availability of appro¬ 
priated funds. This authority may be 
exercised by the General Supply Spe¬ 
cialist in behalf of any office or area ad¬ 
ministered by Blue Ridge Parkway. 

Sec. 4. District Rangers . Maintenance 
Supervisors, GS-11, Maintenance Fore¬ 
man, WS-10, and Clerk. The District 
Rangers, Maintenance Supervisors, 
Maintenance Foreman (not below WS- 
10), and Clerk of Districts 1, 2, 3, and 4 
of the Blue Ridge Parkway may issue 
purchase orders not in excess of $300 for 
supplies and equipment in conformity 
with applicable regulations and statutory 


authority and subject to availability of 
appropriated funds. 

Sec. 5. Revocation. This order super¬ 
sedes Order No. 5 dated May 5, 1969. (34 
F.R. 9094) 

(National Park Service Order No. 66 (36 F.R. 
21218) as amended (37 FR. 4001); Southeast 
Region Order No. 5 (37 FR. 7721)) 

Dated: May 22,1972. 

Granville B. Liles, 

Superintendent, 

Blue Ridge Parkway. 
[FR Doc.72-15314 Filed 9-8-72;8:46 am] 


[Order 3] 

ADMINISTRATIVE OFFICER, ET AL., 

CAPE HATTERAS NATIONAL SEA¬ 
SHORE, MANTEO, N.C. 

Delegation of Authority Regarding 
Contracts 

Section 1. Administrative Officer . The 
Administrative Officer may execute and 
approve contracts not in excess of $75,000 
for supplies, equipment, or services in 
conformity with applicable regulations 
and statutory authority and subject to 
availability of appropriated funds. This 
authority may be exercised by the Ad¬ 
ministrative Officer in behalf of any area 
administered by the Superintendent of 
Cape Hatteras National Seashore. 

Sec. 2. General Supply Specialist. The 
General Supply Specialist may execute 
and approve contracts not in excess of 
$50,000 for supplies, equipment, or serv¬ 
ices in conformity with applicable regu¬ 
lations and statutory authority and sub¬ 
ject to availability of appropriated funds. 
This authority may be exercised by the 
General Supply Specialist in behalf of 
any area administered by the Superin¬ 
tendent of Cape Hatteras National 
Seashore. 

Sec. 3. Revocation. This order super¬ 
sedes Order No. 2, issued July 12, 1963, 
and published 28 F.R. 8168 dated Au¬ 
gust 8,1963. 

(National Park Service Order No. 66 (36 
F.R. 21218) as amended (37 F.R. 4001); 
Southeast Region Order No. 5 (37 F.R. 7721)) 

Dated: July 24, 1972. 

Robert D. Barbee. 

Superintendent . 

Cape Hatteras National Seashore . 

[FR Doc.72-15315 Filed 9-8-72:8:47 am] 


[Order 2] 

ADMINISTRATIVE OFFICER ET AL., 
PETRIFIED FOREST NATIONAL PARK 

Delegation of Authority Regarding 
Purchase Orders 

Section 1 . Administrative Officer . The 
Administrative Officer is now and here¬ 
after authorized to execute and approve 
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purchase orders not in excess of $2,000. 

Sec. 2. Procurement and Property 
Management Officer. The Procurement 
and Property Management Officer is now 
and hereafter authorized to execute and 
approve purchase orders not in excess 
of $2,000. 

Sec. 3. The limitations in sections 1 
and 2 apply only to open market or 
nonmandatory sources of supply. Ea«ch 
officer may issue orders to GSA centers 
and sources under established Federal 
Supply Schedules of Contracts in 
amounts exceeding $2,000. 

Sec. 4. Rcdelegation. The authority 
delegated in this Order No. 2 may not be 
redelegated. 

Sec. 5. Revocation. This order super¬ 
sedes Order No. 1 published in 28 F.R. 
10432 dated September 26, 1963. 

(National Park Service Order No. 66 (F.R. 
21218), as amended (37 F.R. 4001) dated 
February 25. 1972; Western Region Order No. 
7 (37 FR. 6326), dated March 28, 1972) 

Charles A. Veitl, 
Superintendent , 
Petrified Forest National Park. 
[FR Doc.72-15319 Filed 9-8-72;8:47 am] 


[Order 3] 

CHIEF, ADMINISTRATIVE MANAGE¬ 
MENT ET AL, GRAND CANYON 

NATIONAL PARK 

Delegation of Authority Regarding 
Purchase Orders 

Section 1. Chief, Administrative Man¬ 
agement may execute, approve, and ad¬ 
minister contracts and issue purchase 
orders for equipment, supplies, and serv¬ 
ices not in excess of $50,000. 

Sec. 2. Procurement and Property 
Management Officer may execute, ap¬ 
prove, and administer contracts and is¬ 
sue purchase orders for equipment, sup¬ 
plies, and services not in excess of 
$25,000. 

Sec. 3. This authority may be exercised 
by the incumbents of the positions in 
sections 1 and 2 in conformity with ap¬ 
plicable regulations and statutory au¬ 
thority and subject to availability of ap¬ 
propriated funds in behalf of any area 
under the supervision of the Superin¬ 
tendent of Grand Canyon National Park. 

Sec. 4. Redelegation. The authority 
delegated in this Order No. 3 may not 
be redelegated. 

Sec. 5. Revocation. This order super¬ 
sedes Order No. 2, as amended, pub¬ 
lished in 28 F.R. 4145, dated April 26, 
1963. 

(National Park Service Order No. 66 (36 F.R. 
21218), as amended (37 FJR. 4001) dated 
February 25, 1972; Western Region Order No. 
7 (37 FR. 6326). dated March 28, 1972) 

Dated: June 21,1972. 

Bruce W. Shaw, 

Acting Superintendent, 
Grand Canyon National Park. 

[FR Doc.72-15316 Filed 9-8-72:8:47 am] 


[Order 2] 

PROCUREMENT AND PROPERTY MAN¬ 
AGEMENT OFFICER, HAWAII VOL¬ 
CANOES NATIONAL PARK 

Delegation of Authority Regarding 
Purchase Orders 

Section 1. Procurement and Property 
Management Officer. The Procurement 
and Property Management Officer may 
issue purchase orders not in excess of 
$2,000 for supplies, equipment, or serv¬ 
ices in conformity with applicable regu¬ 
lations and statutory authority and sub¬ 
ject to availability of appropriated fund s. 

Sec. 2. Redelegation. The authority del¬ 
egated in Section 1, above, may not be 
redelegated. 

Sec. 3. Revocations. This order super¬ 
sedes Order No. 1, as published in 28 F.R. 
6579, dated June 26, 1963. 

(National Park Service Order No. 66 (36 FR. 
21218) as amended (37 FR. 4001) dated 
February 25, 1972; Western Region Order No. 

7 (37 FR. 6326) dated March 28, 1972.) 

Dated: August 7,1972. 

Bryan Harry, 
Superintendent, 

Hawaii Volcanoes National Park. 

[FR Doc.72-15317 Filed 9-*-72;8:47 am] 

[Order No. 9] 

ASSISTANT SUPERINTENDENT ET AL. 

Delegation of Authority 

Delegation of authority regarding ex¬ 
ecution of contracts for supplies, equip¬ 
ment, or services, Natchez Trace Park¬ 
way, Tupelo, Miss. 

1. Assistant Superintendent. The As¬ 
sistant Superintendent may execute, ap¬ 
prove, and administer contracts not in 
excess of $75,000 for construction, sup¬ 
plies, equipment, and services in con¬ 
formity with applicable regulations and 
statutory authority and subject to avail¬ 
ability of appropriated funds. This au¬ 
thority may be exercised by the Assistant 
Superintendent in behalf of any office 
or area administered by Natchez Trace 
Parkway. 

2. Administrative Officer. The Admin¬ 
istrative Officer may execute, approve, 
and administer contracts not in excess 
of $50,000 for construction, supplies, 
equipment, and services in conformity 
with applicable regulations and statu¬ 
tory authority and subject to availability 
of appropriated funds. This authority 
may be exercised by the Administrative 
Officer in behalf of any office or area ad¬ 
ministered by Natchez Trace Parkway. 

3. General Supply Officer. The General 
Supply Officer may execute, approve, and 
administer contracts not in excess of 
$25,000 for construction, supplies, equip¬ 
ment, and services in conformity with 
applicable regulations and statutory au¬ 
thority and subject to availability of ap¬ 
propriated funds. This authority may be 


exercised by the General Supply Officer 
in behalf of any office or area admin¬ 
istered by Natchez Trace Parkway. 

4. Supervisory Park Rangers. The 
Supervisory Park Rangers in grades GS- 
9 and above may issue purchase orders 
not in excess of $300 for supplies and 
equipment in conformity with applicable 
regulations and statutory authority and 
subject to availability of appropriated 
funds. 

5. Maintenance Supervisors. Mainte¬ 
nance Supervisors in grades GS-11 and 
above may issue purchase orders not in 
excess of $300 for supplies and equipment 
in conformity with applicable regulations 
and statutory authority and subject to 
availability of appropriated funds. 

6. Maintenance Foremen. Maintenance 
Foremen may issue purchase orders not 
in excess of $300 for supplies and equip¬ 
ment in conformity with applicable regu¬ 
lations and statutory authority and sub¬ 
ject to availability of appropriated funds. 

7. Revocation. This order supersedes 
Order No. 8 which was issued April 8. 
1970, and published in 35 F.R. 6717 dated 
April 28,1970. 

(National Park Service Order No. 66 (36 FR 
21218), as amended (37 FR. 4001); Southeast 
Region Order No. 5 (37 FR. 7721)) 

C. W. OGLE, 
Superintendent, 
Natchez Trace Parkway. 

May 19, 1972. 

[FR Doc.72-15318 FUed 0-8-72;8:47 amj 

DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

REPORTING EGG PRICES AND MAR¬ 
KET CONDITIONS TWICE WEEKLY 

Requests for Comments on Market 
News 

The U.S. Department of Agriculture in 
accordance with the Agricultural Mar¬ 
keting Act of 1946 reports through its 
Federal-State Market News Service the 
market and prices of shell eggs and other 
poultry and dairy products at about 30 
locations throughout the country. Some 
of these locations cover major produc¬ 
tion areas and others cover major termi¬ 
nal markets. The type of egg reports re¬ 
leased cover producer prices, country 
point prices, prices at major markets, in¬ 
cluding wholesale transactions, and 
prices of cartoned eggs sold to retail buy¬ 
ers. The reports also Include narrative 
comments on market conditions. 

Presently, egg reports are issued daily 
from Newark, N.J.; Chicago, Ill.; At¬ 
lanta, Ga.; and Jackson, Miss. In addi¬ 
tion, there are several other offices which 
issue a combined report containing mar¬ 
ket news information on eggs, poultry, 
dairy, and other products. Most of these 
are on a dally basis also. 

The Department is considering 
changes in the reporting of market 
prices of shell eggs whereby reports oi 
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egg prices and market conditions issued 
from Newark, Chicago, Atlanta, and 
Jackson would be released twice a week 
rather than daily. There would be no 
change in the frequency of issue of re¬ 
ports from other offices. The factors rela¬ 
tive to this proposal are as follows: 

1. The Department has need to reduce 
operating cost of market news services 
without materially impairing the service 
provided to producers, marketers, and 
other users. Mail costs are large and 
growing, and are now a major expense 
in market news operations. The issuance 
of egg reports twice a week (probably on 
Monday and Thursday) rather than 
daily will save the Department at least 
$50,000 per year at present mail rates. 
Some other savings in lesser amounts 
would also result. 

2. The National Egg Pricing System 
Study Committee, which is made up of 
producers, packers, and buyers from all 
parts of the United States, has recom¬ 
mended that egg pricing be on a less- 
than-daily basis and that twice a week 
price changes would be fully adequate to 
reflect any fundamental changes in 
shortrun supply and demand conditions. 

3. The trend in industry over the past 
several years has been away from daily 
price negotiations and towards once or 
twice a week sales. This is particularly 
true for cartoned egg sales. 

Before making a final decision on this 
matter, the Department is requesting the 
views and opinions of all interested 
parties. Written comments, original and 
one copy, should be addressed to the 
Hearing Clerk, Room 112, Administra¬ 
tion Building, U.S. Department of Agri¬ 
culture, Washington, D.C. 20250, no later 
than October 13, 1972. All written sub¬ 
missions made pursuant to this notice 
will be made available for public inspec¬ 
tion at the Office of the Hearing Clerk 
during regular business hours (7 CPR 
1.27b). The Department will make every 
effort to publish its decision by Novem¬ 
ber 1 . if a change is made, it will not 
become effective until January 1, 1973, 
so that industry can make necessary 
adjustments. 

Done at Washington, D.C., this 6th day 
of September 1972. 

E. L. Peterson, 
Administrator . 

(PR Doc.72-15388 Piled 9-8-72;8:52 am| 


Soil Conservation Service 

COW CREEK WATERSHED PROJECT, 
OKLA. 

Notice of Availability of Final 
Environmental Statement 

Pursuant to section 102(2) (C) of the 
Rational Environmental Policy Act of 
1969, the U.S. Department of Agriculture, 
Soil Conservation Service has prepared a 
unal environmental statement for the 
Cow Creek Watershed Project, Jefferson 
and Stephens Counties, Okla., USDA- 
SCS-ES-WS-C ADM) -72-10(F). 


The environmental statement con¬ 
cerns a plan for watershed protection, 
flood prevention, and recreation. The 
planned works of improvement include 
conservation land treatment throughout 
the watershed supplemented by 46 flood- 
water retarding structures, 1 multipur¬ 
pose reservoir with associated recreation 
development and 2.5 miles of channel 
work. 

The final environmental statement 
was transmitted to CEQ on August 30, 
1972. 

Copies are available for inspection dur¬ 
ing regular working hours at the follow¬ 
ing locations: 

USD A, Soil Conservation Service, South Agri¬ 
culture Building. Room 5227, 12th Street 
and Independence Avenue SW., Washing¬ 
ton, D.C. 20250. 

USDA, Soil Conservation Service, Still water, 
Okla. 74074. 

Cow Creek Watershed Project, Okla.. Notice 
of Availability of Final Environmental 
Statement. 

Copies are also available from the Na¬ 
tional Technical Information Service, 
U.S. Department of Commerce, Spring- 
field, Va. 22151. Please refer to the name 
and number of statement above w T hen 
ordering. The estimated cost is $4.25. 

The copies of the final environmental 
statement have been sent to all agencies, 
organizations and individuals who com¬ 
mented on the draft statement. 

Kenneth E. Grant, 

Administrator , 

Soil Conservation Service. 

September 5, 1972. 

[PR Doc.72-15389 Filed 9-8-72:8:52 am] 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Food and Drug Administration 

NATIONAL ADVISORY FOOD 
COMMITTEE 

Notice of Public Meeting 

Pursuant to the provisions of section 
13 of Executive Order 11671 of June 5, 
1972, notice is hereby given that the first 
meeting of the National Advisory Food 
Committee will be held on September 18, 
1972, commencing at 9 a.m. in Confer¬ 
ence Room M, third floor, Parklawn 
Building. 5600 Fishers Lane, Rockville, 
MD 20852. 

This meeting will be primarily for 
purposes of orientation of the new mem¬ 
bers to the functions of the Food and 
Drug Administration and specifically the 
Bureau of Foods. 

The meeting shall be open to the public 
and a period of time will be allotted for 
public participation. A verbatim trans¬ 
script will be kept and will be available 
for public inspection in the Office of the 
Committee’s Executive Secretary. Room 
7-67, 5600 Fishers Lane, Rockville, MD 
20852. A list of committee members and 


summary minutes may be obtained from 
the Executive Secretary, Robert A, Little- 
ford, Ph. D., at the above address. 

Persons desiring copies of the tran¬ 
script shall be referred to the reporting 
service. 

Dated: September 7, 1972. 

Sam D. Fine, 
Associate Commissioner 
Jor Compliance . 

[PR Doc.72-15466 Filed 9-8-72;8:53 am] 


OPHTHALMIC DRUGS ADVISORY 
COMMITTEE 

Notice of Public Meeting 

Pursuant to the provisions of section 
13 of the Executive Order 11671 of June 5, 
1972, notice is hereby given that the next 
meeting of the Ophthalmic Drugs Ad¬ 
visory Committee will be held on Sep¬ 
tember 12, 1972, commencing at 9 a.m. 
in Conference Room K, third floor. Park- 
lawn Building, 5600 Fishers Lane. Rock¬ 
ville, MD 20852. 

The agenda will cover consideration 
and discussion of the FDA proposal pub¬ 
lished in the Federal Register of April 
28, 1972 (37 F.R. 8534) to revise the 
method for testing hazardous substances 
for eye irritation prescribed by § 191.12 
of the hazardous substances regulations 
(21 CFR 191.12). 

The meeting shall be open to the public 
and a period of time will be allotted for 
public participation. A list of committee 
members and summary minutes may be 
obtained from William E. Gilbertson, 
Pharm. D., Executive Secretary, Oph¬ 
thalmic Drugs Advisory Committee, 
Room 12B25, 5600 Fishers Lane. Rock¬ 
ville, MD 20852. 

Dated: September 7, 1972. 

Sam D. Fine, 
Associate Commissioner 
for Compliance. 

[FR Doc.72-15465 Filed 9-8-72:8:53 am] 


Office of the Secretary 

SECRETARY’S ADVISORY COMMITTEE 
ON THE RIGHTS AND RESPONSI¬ 
BILITIES OF WOMEN 

Notice of Meeting 

The Secretary’s Advisory Committee on 
the Rights and Responsibilities of Wom¬ 
en, which was established to review the 
policies, programs, and activities of the 
Department of Health, Education, and 
Welfare relative to women, make recom¬ 
mendations to the Secretary on the status 
of women, and continually determine 
how HEW’s programs can be of better 
service to the special needs of women, 
will meet on Thursday and Friday, Sep¬ 
tember 28 and 29, 1972, from 9 a.m. to 
5 p.m. The Committee will discuss a wide 
range of issues and these meetings will 
be open for public observation. The Com¬ 
mittee, In particular, will discuss health* 
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education, social services-welfare, and 
Internal policies as they relate to women. 

Dated: August 31,1972. 

Florence J. Hicks, 
Executive Director , Secretary's 
Advisory Committee on the 
Rights and Responsibilities of 
Women. 

[FR Doc. 72-15350 Filed 9-8-72;8:49 am] 


Public Health Service 
FOOD AND DRUG ADMINISTRATION 

Statement of Organization, Functions, 
and Delegations of Authority 

Part 6 (Food and Drug Administra¬ 
tion) of the Statement of Organization. 
Functions, and Delegations of Authority 
of the Department of Health. Education, 
and Welfare (35 F.R. 3685-92, dated Feb¬ 
ruary 25, 1970, as amended) is amended 
to reflect the realignment of functions 
within the staff offices of the Office of 
the Commissioner. 

Section CB is amended as follows: 

Sec. 6B Organization . 

• • • * • 

(b) Office of the Associate Commis¬ 
sioner for Compliance . Functions as prin¬ 
cipal advisor to the Commissioner on 
regulations, and compliance oriented 
matters which impact on policy and di¬ 
rection, and long-range program goals. 
Evaluates and coordinates FDA’s overall 
compliance efforts to assure optimum 
use of FDA and other Federal, State, 
and local resources, a balance between 
voluntary and regulatory compliance, 
and FDA responsiveness to consumer 
needs. 

Stimulates an awareness within FDA 
of the need for prompt and positive ac¬ 
tion to secure compliance by regulated 
industries. 

Directs and coordinates the regulation- 
making activities of the Food and Drug 
Administration and the preparation of 
Federal Register material. 

Operates FDA emergency prepared¬ 
ness and civil defense programs. 

Coordinates FDA compliance programs 
and international relationships with 
foreign firms, international groups, and 
other nations; coordinates the prepara¬ 
tion of international travel plans and 
the Annual International Travel Plan for 
the Commissioner’s approval. 

(c) Office of the Associate Commis¬ 
sioner for Science. Functions as the prin¬ 
cipal advisor to the Commissioner on 
scientific matters which impact on FDA 
policy and direction and long-range pro¬ 
gram goals. 

Provides leadership and direction on 
scientific and environmental matters and 
stimulates scientific and technological 
achievement in FDA. 

Serves as the focal point for overall 
scientific and administrative manage¬ 
ment of FDA’s research, training, and 
fellowship grant activities; for the de¬ 
velopment of Agency grants and environ¬ 
mental impact policies and procedural 
guidelines; and for liaison activities con¬ 


cerning scientific matters, environmental 
impact, and grants management. 

Chairs an internal science advisory 
council, composed of scientists represent¬ 
ing the Bureaus, which advises the 
Agency on scientific policy and environ¬ 
mental impact of Agency actions. 

Appraises FDA’s scientific research 
programs and projects, including re¬ 
search performed by contract; and as¬ 
sesses and coordinates environmental 
studies and activities performed by the 
Bureaus. 

Provides a focal point for committee 
management activities within FDA. 

• * • * • 

(f—2) Division of General Services. 
Provides leadership and guidance to 
headquarters staff offices, headquarters 
operating activities, and field activities 
for all general services programs, includ¬ 
ing: procurement, contracts, personal 
property management and accounta¬ 
bility, real property management, space 
management and utilization, construc¬ 
tion and engineering services, communi¬ 
cations, physical security, printing and 
reproduction, microform management, 
and mail and files. 

Responsible for maintaining effective 
liaison with the Government Printing 
Office, and for the centralized clearance 
and coordination of all printing and 
publication services. 

Coordinates the development of 
Agencywide policies and procedures for 
such services and plans; executes, evalu¬ 
ates, and adjusts efforts in these 
activities. 

• • • • • 

Dated: August 30, 1972. 

Steven D. Kohlert, 
Deputy Assistant Secretary 

for Management. 

[FR Doc.72-15365 Filed 9-8-72:8:50 am] 

DEPARTMENT OF HOUSING AND 
ORGAN DEVELOPMENT 

[Docket No. D—72-202] 

ACTING REGIONAL ADMINISTRATOR, 
REGION IX (SAN FRANCISCO) 

Designation in Event of Absence 

The officers appointed to the follow¬ 
ing listed positions in Region IX (San 
Francisco) are hereby designated to serve 
as Acting Regional Administrator, Re¬ 
gion IX (San Francisco), during the 
absence of the Regional Administrator 
with all the powers, functions, and duties 
redelegated or assigned to the Regional 
Administrator: Provided , That no officer 
is authorized to serve as Acting Regional 
Administrator unless all other officers 
whose titles precede his in this designa¬ 
tion are unable to act by reason of 
absence: 

1. Deputy Regional Administrator. 

2. Assistant Regional Administrator for 
Administration. 


3. Assistant Regional Administrator for 
Housing Management. 

4. Regional Counsel. 

5. Assistant Regional Administrator for 
Community Development. 

6. Assistant Regional Administrator for 
Housing Production and Mortgage Credit. 

7. Assistant Regional Administrator for 
Community Planning and Management. 

(Delegation effective May 4, 1962. 27 FJR. 
4319; Interim Order n, 31 F.R. 815, Janu¬ 
ary 21. 1966.) 

This designation supersedes the desig¬ 
nation effective as of August 8, 1971 (37 
F.R. 3924, February 24, 1972). 

Effective as of the 17th day of July, 
1972. 

Andrew J. Bell, in. 
Acting Regional Administrator , 
Region IX (San Francisco ). 
[FR Doc.72-15343 Filed 9-8-72;8:49 am] 


ATOMIC ENERGY COMMISSION 

[Docket No. 50-255] 

CONSUMERS POWER CO. 

Notice of Issuance of Amendment to 
Interim Provisional Operating License 

Notice is hereby given that the Atomic 
Energy Commission (the Commission) 
has issued Amendment No. 3 to Interim 
Provisional Operating License No. DPR- 
20 (hereafter to be known as Provisional 
Operating License No. DPR-20) to Con¬ 
sumers Power Co. (the licensee) which 
permits operation of the Palisades Plant 
(the facility) at steady-state power levels 
of 1320 megawatts thermal (60 percent 
of the rated power level of the facility) 
in accordance with the technical specifi¬ 
cations and the interim special technical 
specifications. The facility is a pressur¬ 
ized water nuclear reactor, and is located 
at the licensee’s site on the eastern 
shore of Lake Michigan in Covert Town¬ 
ship, Van Buren County, Mich. 

A notice of proposed issuance of a 
provisional operating license for the fa¬ 
cility was issued by the Commission on 
March 10, 1970 (35 F.R. 4310). The no¬ 
tice provided that within 30 days from 
the date of publication, any person 
whose interest might be affected by the 
issuance of the license could file a peti¬ 
tion for leave to intervene in accordance 
with the requirements of 10 CFR Part 
2, “Rules of Practice”. Petitions for leave 
to intervene and requests for hearing 
were filed by a number of persons. The 
notice of hearing issued by the Commis¬ 
sion on May 20. 1970 (35 F.R. 7750). or¬ 
dered a hearing held in the .matter, per¬ 
mitted intervention by petitioners, and 
appointed a presiding Atomic Safety and 
Licensing Board (the Board). 

On March 24, 1971, pursuant to an ini¬ 
tial decision by the Board, on a motion 
by the licensee, the Commission issued 
Interim Provisional Operating License 
No. DPR-20 authorizing fuel loading and 
initial operation limited to 1 megawatt 
thermal. 

On November 20. 1971, pursuant to an 
order by the Board, upon motion of the 
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licensee, the Commission issued amend¬ 
ment No. 1 to Interim Provisional Oper¬ 
ating License No. DPR-20 authorizing 
operation at power levels not to exceed 
440 megawatts thermal, on conditions set 
forth therein. 

A. “Supplementary Notice of Hearing 
on Provisional Operating License Appli¬ 
cation” was published in the Federal 
Register on December 3, 1971 (36 F.R 
23082). The notice provided that in ad¬ 
dition to the Board considering issues 
pertaining to radiological health and 
safety and the common defense and se¬ 
curity specified in the notice of hearing 
published on May 20, 1970, and pursuant 
to the National Environmental Policy Act 
of 1969, the Board will also consider any 
matter in controversy with respect to 
whether, in accordance wit h the require¬ 
ments of Appendix D of 10 CFR Part 50, 
the operating license should be granted, 
denied or appropriately conditioned to 
protect environmental values. 

In response to the licensee’s request, in 
accordance with the provisions of para¬ 
graph D.2 of Appendix D to 10 CFR 
Part 50, for an amendment to Interim 
Provisional Operating License No. DPR- 
20 authorizing interim operation at 
power levels not to exceed 1320 mega¬ 
watts thermal (60 percent of the facility’s 
rated power), further evidence was pre¬ 
sented to the Board by the applicant and 
by the Commission’s staff concerning 
environmental impact of such operation. 

On March 10, 1972, the Commission is¬ 
sued an Order authorizing the Director 
of Regulation to make appropriate find¬ 
ings on the issues set forth in 10 CFR 
5 50.57(a) and to issue an amendment 
(Amendment No. 2) to Interim Provi¬ 
sional Operating License No. DPR-20 
permitting operation of the facility at 
power levels not to exceed 1,320 mega¬ 
watts thermal, subject to the limitations 
recommended by the Regulatory staff. 

On June 29, 1972, the public availabil¬ 
ity of the Final Environmental State¬ 
ment prepared by the Commission’s Di¬ 
rectorate of Licensing was noticed in the 
Federal Register (37 F.R. 12866). 

The hearing was reconvened on Au¬ 
gust 2, 1972 for the purpose of receiving 
evidence relevant to operation at 2,200 
megawatts thermal (100 percent of rated 
power level). 

On August 17, 1972, the Board issued a 
Supplemental Initial Decision and Cer¬ 
tification of Question to Commission au¬ 
thorizing the Director of Regulation to 
issue, subject to the ruling on the ques¬ 
tion certified to the Commission, and in 
accordance with the^ provisions of the 
Decision, an amendment to the Interim 
Provisional Operating License No. DPR- 
20 authorizing operation of the facility 
at power levels not to exceed 60 percent 
of total rated power of 2,200 MWt or 
1,320 MWt. 

The Commission’s regulatory staff has 
inspected the facility and has determined 
that, for operation as authorized by the 
amendment, the facility has been con¬ 
structed in accordance with the applica¬ 
tion, as amended, the provisions of Pro¬ 
visional Construction Permit No. DPPRr- 
the Atomic Energy Act of 1954, as 


amended, and the Commission’s regula¬ 
tions. The licensee has previously sub¬ 
mitted proof of financial protection in 
satis faction of the requirements of 10 
CFR Part 140. 

The Director of Regulation has made 
the findings set forth in the license, and 
has concluded that the application, as 
amended, complies with the requirements 
of the Atomic Energy Act of 1954, as 
amended, and the Commission’s regula¬ 
tions in 10 CFR Chapter 1, and that the 
issuance of the license will not be inimical 
to the common defense and security or to 
the health and safety of the public. 

The license amendment is effective as 
of the date of issuance and shall expire 
18 months* from date of issuance. 

Copies of (1) the Atomic Safety and 
Licensing Board’s Supplementary Initial 
Decision dated August 17, 1972, (2) this 
Amendment No. 3 to Interim Provisional 
Operating License No. DPR-20, with 
Technical Specifications and Interim 
Special Technical Specifications, and (3) 
the Final Environmental Statement and 
other relevant documents are available 
for public inspection in the Commission’s 
Public Document Room, 1717 H Street 
NW., Washington, DC, and at the Kala¬ 
mazoo Public Library, 315 South Rose 
Street. Kalamazoo, MI. Copies of the 
amended license, and the Final Envi¬ 
ronmental Statement may be obtained 
upon request addressed to the U.S. 
Atomic Energy Commission, Washing¬ 
ton, D.C. 20545, Attention: Deputy Direc¬ 
tor for Reactor Projects, Directorate of 
Licensing. 

Dated at Bethesda, Md., this 1st day of 
September 1972. 

For the Atomic Energy Commission. 

R. C. DeYoung, 

Assistant Director for Pres - 
surized Water Reactors, Di¬ 
rectorate of Licensing. 

[FR Doc.72-15329 Filed 9-8-72;8:47 ami 


SOUTHERN CALIFORNIA EDISON CO. 

ET AL. 

[Dockets Nos. 50-361 and 50-3021 

Notice and Order for Prehearing 
Conference 

In the matter of Southern California 
Edison Co. and San Diego Gas & Electric 
Co. (San Onofre Nuclear Generating 
Station, Units 2 and 3). 

On August 10,1972, the Atomic Energy 
Commission published in the Federal 
Register (37 F JR. 16117) a Notice 
of Hearing on Application for Construc¬ 
tion Permits (Notice of Hearing) before 
an Atomic Safety and Licensing Board 
to consider the application filed under 
the Atomic Energy Act by the Southern 
California Edison Co. and the San Diego 
Gas & Electric Co. for construction per¬ 
mits for two pressurized water nuclear 
reactors, designated as the San Onofre 
Generating Station, Units 2 and 3. to be 
located at a site at Camp Pendleton, San 
Diego County, Calif. The Notice of Hear¬ 
ing further provided that an Atomic 


Safety and Licensing Board w T ould be 
designated by the Atomic Energy Com¬ 
mission, and that the Board’s member¬ 
ship would be published in the Federal 
Register. Finally, the Notice of Hearing 
provided that the date and place of a 
prehearing conference and of the hear¬ 
ing would be set by the Board. 

On August 24,1972, the Atomic Energy 
Commission published in the Federal 
Register (37 Fed. Reg. 17079) the estab¬ 
lishment of the Atomic Safety and Li¬ 
censing Board and its membership. 

Pursuant to the Atomic Energy Com¬ 
mission’s establishment of the Atomic 
Safety and Licensing Board and the au¬ 
thorization therein for the Board to set 
the date and place of a prehearing con¬ 
ference. notice is hereby given that a 
prehearing conference w*ill be held at 10 
a m. on Thursday, October 5. 1972, at the 
City Council Chamber, San Clemente 
Civic Center, 100 Avenida Presidio, San 
Clemente, CA 92672. 

All members of the public are entitled 
to attend this prehearing conference, any 
subsequent prehearing conferences, and 
the full evidentiary hearing to be held in 
this proceeding. The evidentiary hearing 
in this proceeding will be scheduled at a 
later date and public notice thereof will 
be given. 

The prehearing conference on Octo¬ 
ber 5, 1972, will be conducted in accord¬ 
ance with § 2.752 of the Commission’s 
rules of practice, 10 CFR 2.752, which 
provides for consideration of procedures 
for an evidentiary hearing. 

The procedures to be considered at this 
prehearing conference will be related to 
simplification and clarification of the is¬ 
sues, the possibility of obtaining stipula¬ 
tions and admissions of fact in order to 
avoid duplication in presentation of evi¬ 
dence, and other matters which will aid 
in an orderly disposition of the case to 
be presented in the subsequent eviden¬ 
tiary hearing in this proceeding. 

The prehearing conference on Octo¬ 
ber 5, 1972, will not receive any evi¬ 
dence, nor will there be an opportunity 
for presentation of statements by mem¬ 
bers of the public who desire to make a 
limited appearance in this proceeding 
for that purpose. All statements that 
members of the public desire to make 
in this proceeding by way of limited ap¬ 
pearance pursuant to § 2.715 of the Com¬ 
mission’s rules of practice, 10 CFR 2.715, 
will be received on the initial day of the 
evidentiary hearing. 

Wherefore, it is ordered , In accord¬ 
ance with the Atomic Energy Act, as 
amended, and the rules of practice of 
the Atomic Energy Commission, that a 
prehearing conference in this proceed¬ 
ing shall convene at 10 a.m. on Thurs¬ 
day, October 5, 1972, at the City Council 
Chamber, San Clemente Civic Center, 
100 Avenida Presidio, San Clemente, 
CA 92672. 

Issued: September 1, 1972, Washing¬ 
ton, D.C. 

Atomic Safety and Licens¬ 
ing Board, 

Michael L. Glaser, 

Chairman . 

[FR Doc.72-15324 Filed 9-8-72:8:47 am] 
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COMMITTEE FOR THE IMPLEMEN¬ 
TATION OF TEXTILE AGREEMENTS 

CERTAIN COTTON TEXTILES PRO¬ 
DUCED OR MANUFACTURED IN THE 
ARAB REPUBLIC OF EGYPT 

Entry or Withdrawal From Warehouse 
for Consumption; Levels of Re¬ 
straints 

September 6,1972. 

On October 8, 1971. there was pub¬ 
lished in the Federal Register (36 F.R. 
19626), a letter dated September 28,1971, 
from the Chairman. President's Cabinet 
Textile Advisory Committee, to the Com¬ 
missioner of Customs, establishing levels 
of restraint applicable to certain speci¬ 
fied categories of cotton textiles pro¬ 
duced or manufactured in the Arab 
Republic of Egypt (formerly the United 
Arab* Republic) and exported to the 
United States during the 12-month pe¬ 
riod beginning October 1, 1971. As set 
forth in that letter, the levels of restraint 
are subject to adjustment pursuant to 
paragraph 6 of the bilateral cotton textile 
agreement of October 5, 1970, between 
the Governments of the United States 
and the Arab Republic of Egypt, which 
provides for the limited carryover of 
shortfalls in certain categories to the 
following agreement year. 

Accordingly, at the request of the Gov¬ 
ernment of the Arab Republic of Egypt 
and pursuant to the provision of the 
bilateral agreement referred to above, 
there is published below a letter of Sep¬ 
tember 6, 1972, from the Chairman of 
the Committee for the Implementation 
of Textile Agreements to the Commis¬ 
sioner of Customs amending the level of 
restraint applicable to cotton textiles in 
Category 22 for the 12-month period 
which began on October 1,1971. 

Stanley Nehmer, 
Chairman , Committee lor the 
Implementation of Textile 
Agreements, and Deputy As¬ 
sistant Secretary for Re¬ 
sources. 

Committee fob the Implementation of 
Textile Agreements 

Commissioner of Customs, 

Department of the Treasury. 

Washington, D.C. 20226. 

September 6. 1972. 

Dear Mr. Commissioner: On September 28, 
1971. the Chairman, President’s Cabinet Tex¬ 
tile Advisory Committee, directed you to 
prohibit entry of cotton textiles in certain 
specified categories produced or manufac¬ 
tured in the Arab Republic of Egypt (for¬ 
merly the United Arab Republic) during the 
12-month period beginning October 1, 1971, 
in excess of designated levels of restraint. 
The Chairman further advised you that the 
levels of restraint are subject to adjustment. 1 


1 The term “adjustment” refers to those 
provisions of the bilateral cotton textile 
agreement of Oct. 5, 1970, between the Gov¬ 
ernments of the United States and the Arab 
RepubUc of Egypt which provide in part for 
limited carryover of shortfalls to the next 
agreement year; and for administrative 
arrangements. 


Under the terms of the Long-Term Ar¬ 
rangement Regarding International Trade 
in Cotton Textiles done at Geneva on Feb¬ 
ruary 9, 1962, pursuant to paragraph 6 of the 
bilateral cotton textile agreement of Octo¬ 
ber 6, 1970, between the Governments of the 
United States and the Arab Republic of 
Egypt, and In accordance with the procedures 
of Executive Order 11661 of March 3, 1972, 
you are directed to amend, effective as soon 
as possible, the level of restraint established 
In the aforesaid directive of September 28, 
1971, for cotton textiles in Category 22. pro¬ 
duced or manufactured in the Arab Repub¬ 
lic of Egypt, as set forth below: 

Amended 12-Month level 
Category of restraint 

22_ 3,860,000 square yards. 

The actions taken with respect to the Gov¬ 
ernment of the Arab Republic of Egypt and 
with respect to imports of cotton textiles 
and cotton textUe products from the Arab 
Republic of Egypt have been determined by 
the Committee for the Implementation of 
TextUe Agreements to Involve foreign af¬ 
fairs functions of the United States. There¬ 
fore, the directions to the Commissioner of 
Customs, being necessary to the implemen¬ 
tation of such actions fall within the for¬ 
eign affairs exception to the rule-making 
provisions of 5 U.S.C. 653. This letter will 
be published in the Federal Register. 

Sincerely yours, 

Stanley Nehmer, 

Chairman, Committee for the Im¬ 
plementation of TextUe Agree¬ 
ments, and Deputy Assistant Sec¬ 
retary for Resources. 

[FR Doc.72-16400 FUed 9-8-72;8:53 amj 


CERTAIN WOOL AND MAN-MADE 
FIBER TEXTILE PRODUCTS PRO¬ 
DUCED OR MANUFACTURED IN 
THE REPUBLIC OF CHINA 

Entry or Withdrawal From Warehouse 
for Consumption; Levels of Re¬ 
straints 

August 23,1972. 

On March 10, 1972, there was pub¬ 
lished in the Federal Register (37 F.R. 
5148), a letter of March 6, 1972, from 
the Chairman, Committee for the Imple¬ 
mentation of Textile Agreements, to the 
Commissioner of Customs, establishing 
levels of restraint applicable to certain 
specified categories of wool and man¬ 
made fiber textile products produced or 
manufactured in the Republic of China 
and exported to the United States dur¬ 
ing the 12-month period beginning Octo¬ 
ber 1, 1971. As set forth in that letter, 
the levels of restraint are subject to ad¬ 
justment pursuant to paragraph 7 of the 
bilateral wool and man-made fiber tex¬ 
tile agreement of December 30, 1971, be¬ 
tween the Governments of the United 
States and the Republic of China, which 
provides that within the aggregate and 
applicable group limits, limits on certain 
categories may be exceeded by not more 
than five (5) percent. 

Accordingly, at the request of the 
Government of the Republic of China 
and pursuant to the provision of the 
bilateral agreement referred to above, 
there is published below a letter of Au¬ 
gust 23, 1972, from the Chairman of the 


Committee for the Implementation of 
Textile Agreements to the Commissioner 
of Customs amending the level of re¬ 
straint applicable to wool and man-made 
fiber textile products in categories 116 
117, 211, 213, 216, 219, 221, 222, 228, 232,' 

234, and 235 for the 12-month period 
which began on October 1, 1971. 

Stanley Nehmer, 
Chairman, Committee for the 
Implementation of Textile 
Agreements , and Deputy As¬ 
sistant Secretary for Re¬ 
sources. 

Committee for the Implementation of 
Textile Agreements 

Commissioner of Customs, 

Department of the Treasury, 

Washington, D.C. 20226. 

August 23,1972. 

Dear Mr. Commissioner: On March 6, 
1972, the Chairman, Committee for the Im¬ 
plementation of Textile Agreements, directed 
you to prohibit entry of wool and man-made 
fiber textile products In certain specified 
categories produced or manufactured in the 
RepubUc of China during the 12-month pe¬ 
riod beginning October 1, 1971 In excess of 
designated levels of restraint. The Chairman 
further advised you that the levels of re¬ 
straint were subject to adjustment. 1 

Pursuant to paragraph 7 of the bilateral 
Wool and Man-Made Fiber Textile Agreement 
of December 30, 1971, between the Govern¬ 
ments of the United States and the Repub¬ 
lic of China and in accordance with the 
procedures of Executive Order 11651 of 
March 3, 1972, you are directed to amend, 
effective as soon as possible, the levels of 
restraint established In the aforesaid di¬ 
rective of March 6, 1972, for wool textile 
products In Categories 116 and 117 and man¬ 
made fiber textile products in Categories 211. 
213, 216, 219, 221, 222, 228, 232, 234, and 

235, produced or manufactured in the Re¬ 
public of China, as set forth below. 


Amended 

Category 22-month levels 

of restraint 1 

116 _pounds-. 861. 538 

117 _do_ 538.462 

211 ._do_ 673.077 

213 . do _ 6.730.769 

216_dozen.. 579,470 

219 _do_ 4.460.784 

221 _do _ 3. 138. 587 

222 . ..do_ 2.949.438 

228 __ do_ 361,321 

232 . do_ 505.196 

234 _do_ 946. 372 

235 . do_ 1.373.671 


9 These amended levels have not been ad¬ 
justed to reflect entries made on or after 
Oct. 1, 1971. 

Hie actions taken with respect to the Gov¬ 
ernment of the Republic of China and with 
respect to imports of wool and man-made 
fiber textUe products from the Republic of 


'The term “adjustment” refers to those 
provisions of the bilateral wool and man¬ 
made fiber textile agreement of Dec. 30. 1971. 
between the Governments of the United 
States and the Republic of China which pro¬ 
vide In part that within the aggregate and 
applicable group limits, limits on certain 
categories may be exceeded by not more than 
five (5) percent; for the limited carryover 
of shortfalls In certain categories to the 
next agreement year; for limited inter-fiber 
flexibility between cotton textiles and man¬ 
made fiber textile products of the com¬ 
parable category; and for administrative 
arrangements. 


FEDERAL REGISTER, VOL. 37, NO. 176—SATURDAY, SEPTEMBER 9, 1972 


















China have been determined by the Com- 
mittee for the Implementation of Textile 
\Kreements to involve foreign affairs func¬ 
tions of the United States. Therefore, the 
directions to the Commissioner of Customs, 
being necessary to the implementation of 
such actions, fall within the foreign affairs 
exception to the rule-making provisions of 
5 U.S.C. 653. This letter will be published in 
the Federal Register. 

Sincerely, 

Stanley Nehmer, 

Chairman, Committee for the Imple¬ 
mentation of Textile Agreements, 
and Deputy Assistant Secretary for 
Resources. 

(FR Doc.72-15399 Filed 9-8-72;8:53 am] 


COUNCIL ON ENVIRONMENTAL 
OOALITY 

NATIONAL OIL AND HAZARDOUS 
SUBSTANCES POLLUTION CONTIN¬ 
GENCY PLAN 

Amelioration of Effects of Oil Spills 

In the Federal Register of August 20, 
1971 (36 F.R. 16215), the Council pro¬ 
mulgated the National Oil and Hazard¬ 
ous Substances Contingency Plan, pur¬ 
suant to the provisions of paragraph 
11(c) (2) of the Federal Water Pollution 
Control Act, as amended, 33 U.S.C. 
§ 1161(c) (2), and section 4 of Executive 
Order 11548. The August 20, 1971, plan 
superseded an earlier plan adopted in 
June 1970. 

Experience with the present plan has 
demonstrated to the National Response 
Team (NRT) responsible for planning 
and coordination of spill response activi¬ 
ties that an amendment should be made 
to section 1803.1 of Annex VHI of the 
plan. This section currently provides for 
notice to a ship or facility operator of an 
indication of Federal interest and poten¬ 
tial action In a spill. The purpose of such 
a notice is to implement paragraph 11 
(0(1) of the Federal Water Pollution 
Control Act, as amended, 33 U.S.C. 1161 
(c)(1), which authorizes the President 
to remove or have removed a spill “un¬ 
less he determines such removal will be 
done properly by the owner or operator 
of the vessel ♦ * • tor facility] from 
which the discharge occurs. 0 The NRT 
advises that this purpose could better be 
served by an amendment which would 
clarify the role of the On-Scene Coordi¬ 
nator of Federal removal and pollution 
control activities in making determina¬ 
tions respecting actions taken or to be 
taken to ameliorate the effects of a spilL 
Based on the NRT's advice and pursu¬ 
ant to the authority contained in para¬ 
graph 11(c)(2) of the Federal Water 
Pollution Control Act, as amended, 33 
U.S.C. 1161(c)(2), and section 4 of 
Executive Order 11548, Annex VIII of 
the plan is hereby amended to read as 
follows: 

Annex VIII 

1800 ENFORCEMENT PROCEDURES 

ffiOl Introduction. 1801.1 The OSC in 
narge at the scene of a spill may be from 


NOTICES 

any one of several agencies; it Is necessary, 
therefore, to establish uniform procedures 
for notification of counsel and collection of 
samples and Information consistent with the 
several phases in Federal response situations. 
Necessary information and sample coUection 
must be performed at the proper times dur¬ 
ing the Federal involvement in a spill for the 
purpose of later use In Identifying the party 
responsible, in cleanup cost recovery, damage 
recovery, and civil and criminal enforcement 
actions under appropriate Federal statutes. 
Time is of great importance since wind, tide, 
and current may disperse or remove the evi¬ 
dence and witnesses may no longer be avail¬ 
able. Thus, during the phases of discovery 
and notification, containment and counter¬ 
measures. cleanup and disposal, and restora¬ 
tion, the OSC must take the necessary action 
to put counsel on notice of the event and to 
ensure that information, records, and sam¬ 
ples adequate for legal and research purposes 
are obtained and safeguarded for future use. 

1802 Notification of Counsel. 1802.1 Im¬ 
mediately upon notification that a spill has 
occurred the RRT or NRT members, as ap¬ 
propriate, shall notify their respective re¬ 
gional and departmental attorneys, as pro¬ 
vided herein and as detailed in the regional 
plan. 

1802.2 Initial coordination of appropriate 
counsel will be effected by counsel of the 
Department responsible for furnishing the 
OSC. Coordination will be for joint and sev¬ 
eral actions concerning legal matters regard¬ 
ing the operation of the plan, sending of 
notices, advice regarding the handling of evi¬ 
dence, preparation of evidentiary statements, 
and referral of the matter to the Justice De¬ 
partment or appropriate U.S. attorney. 

1802.3 The information and reports ob¬ 
tained by the OSC are to be transmitted to 
the RRC. Copies will then be forwarded to 
the NRC, members of the RRT, and others, 
as appropriate. The representative of the 
Agency on the RRT having cost recovery or 
enforcement authority will then refer copies 
of the pollution reports to his respective 
agency counsel. 

1803 Determination that discharge re¬ 
moval is not being done properly. 1803.1 
Paragraph 11(c)(1) of the FWPCA, as 
amended, 33 U.S.C. $ 1161(c)(1), provides 
that: “Whenever any oil is discharged, into 
or upon the navigable waters of the United 
States, adjoining shorelines, or into or upon 
the waters of the contiguous zone, the Presi¬ 
dent is authorized to act to remove or ar¬ 
range for the removal of such oil at any 
time, unless he determines such removal will 
be done properly by the owner or operator of 
the vessel, onshore facility, or offshore facil¬ 
ity from which the discharge occurs." 

Through Executive Order 11648 and this 
contingency plan the President delegated 
this authority to the OSC. The OSC should 
monitor oil discharges to assure that removal 
is properly accomplished by the owner or 
operator of the vessel, onshore facility, or 
offshore facility from which the discharge 
occurs. If the OSC determines that removal 
is not being properly accomplished, the OSC 
should act to remove, or arrange for the re¬ 
moval of the oil. The OSC should advise the 
responsible owner or operator of that deter¬ 
mination. 

1804 Action to be taken by OSC for Phase 
V activities in conjunction with actions in 
Phases I, II, and III . 1804.1 Investigate ob¬ 
served Instances of oil or other hazardous 
substances pollution in the waters covered 
by the scope of this plan. Investigative ac¬ 
tions may include: 

1804.1-1 Request permission to enter 
facility or vessel involved. The investigator 
should identify himself and explain his rea¬ 
son for being there. In those situations 
where statutory authority does not exist for 
entering or boarding and if permission to 
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enter or board is denied, investigator should 
seek assistance of local U.S. Marshal; 

1804.1- 2 Question all persons who may be 
responsible for or have knowledge of the 
spillage and record the name, address and 
position of each witness; 

1804.1- 3 Furnish anyone who may be 
responsible for an offense with an appro¬ 
priate warning as to his rights; 

1804.1- 4 Obtain signed statements wher¬ 
ever possible indicating where, when, and 
how the spill occurred and its extent; 

1804.1- 5 When a witness makes an oral 
statement but will not give a written state¬ 
ment, reduce the oral statement to writing; 
and 

1804.1- 8 When the source of the pollution 
is unknown, obtain as much Information as 
possible and note any suspect vessels or 
facilities. 

1804.2 When investigation discloses a rea¬ 
sonable basis to believe a violation has oc¬ 
curred, collect samples of oil or hazardous 
polluting substances from the water and 
from appropriate spaces and drainage points 
of the suspected offending vessel or vessels, 
shore establishments, or other sources. Col¬ 
lect comparative samples in unaffected water 
in the vicinity of the spill. 

1804.3 Samples collected are to be trans¬ 
mitted for analysis, using special courier 
or registered mail (return receipt requested) 
and observing the procedures outlined be¬ 
low. Appropriate analytical laboratories are 
designated in the regional plan. Reports of 
laboratory analysis will be forwarded to the 
appropriate RRT for transmittal to counsel. 
The Chairman of the RRT will also forward 
copies of laboratory reports to NRT. 

1804.4 Photographs should be taken to 
show the source and the extent of pollution, 
if possible, using both color and black and 
white film. The following Information should 
be recorded on the back of each photographic 
print: (a) Name and location of vessel or 
facility; (b) date and time the photo was 
taken; (c) names of the photographer and 
witnesses; (d) shutter speed and lens open¬ 
ings; and (e) type of film used and details of 
film processing. (The immediate develop¬ 
ing type of photographic process may be of 
major assistance to the less-than-profes- 
slonal photographer by allowing on-the-spot 
Inspection of results and “retakes" as needed 
to obtain an acceptable photograph.) 

1804.5 If in doubt as to whether or not a 
particular case may be an oil pollution or 
hazardous substances pollution violation, or 
in doubt as to how to proceed in any given 
case, contact the RRT for Instructions and 
advice. If, however, time is a critical factor 
and/or the RRT has not yet assembled, pro¬ 
ceed as if it were a pollution violation. 

1805 Sample collection procedures to be 
followed by OSC. 1805.1 Several precau¬ 
tions must be observed when taking and 
handling liquid samples for analyses as the 
character of the sample may be affected by 
a number of common conditions. These pre¬ 
cautions concern the following: (a) The 
composition of the container; (b) cleanli¬ 
ness of the container; and, (c) manner in 
which the sample Is taken. 

1805.2 In taking such samples, the fol¬ 
lowing procedures are to be followed in all 
cases: 

1805.2- 1 Glass containers of 1-quart size 
are to be used. The portion of the closure 
(sealing gasket or cap liner) which may come 
Into contact with the sample in the con¬ 
tainer is of considerable Importance. When 
oil or petroleum hydrocarbons are to be 
sampled, the closure should be made of 
glass, aluminum foil, or teflon. Other pollu¬ 
tants may require different or special closure 
material and the analysis laboratory should 
be oonsulted whenever a question arises as 
to the appropriateness of any closure ma¬ 
terial. 
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1805.2- 2 Previously unused containers ore 
preferred. Containers that have been cleaned 
with a strong detergent, thoroughly rinsed 
and dried may be used. 

1805.2- 8 Consult with the analysis labora¬ 
tory personnel relative to special samples and 
unusual problems. 

1805.2- 4 Some explanatory notes covering 
the above procedures are as follows: (a) 
Glass containers always must be used be¬ 
cause plastic containers, with the exception 
of teflon, have been found in some cases to 
absorb organic materials from water and, in 
other cases, compounds have been dissolved 
from plastic containers; (b) as it is desirable 
to take a large sample of the pollutant, 
proper skimming techniques should be used 
to obtain a sufficient amount of oil for anal¬ 
ysis; and, (c) since it Is not unusual for a 
pollution condition to change rapidly, 
samples should be taken in a timely fashion, 
and the time sequencies and places noted. 

1806 Chain of custody record. 1806.1 
All samples and other tangible evidence must 
be maintained in proper custody until orders 
have been received from competent authority 
directing their disposition. Precautions 
should be taken to protect the samples from 
breakage. Are, altering and tampering. It is 
important that a chain of custody of the 
samples be properly maintained and recorded 
from the time the samples are taken until 
ultimate use at the trial of the case. In this 
regard, a record of time, place, and the name 
and title of the person taking the sample, 
and each person handling same thereafter 
must be maintained and forwarded with the 
sample. 

1807 Spill pollution report. 1807.1 The 
appropriate Information for each pollution 
spill should be obtained by the OSC and re¬ 
ported pursuant to the appropriate instruc¬ 
tions. 

Issued at Washington, D.C., Septem¬ 
ber 1, 1972. 

Russell E. Train, 
Chairman. 

[FR Doc.72-15375 Piled 9-8-72;8:51 am] 


cial Analytical Chemists," vol. 54, pp. 
1399-1402 (1971). 

Dated: August 29,1972. 

William M. Upholt, 
Deputy Assistant Administrator 
for Pesticides Programs. 

IFR Doc.72-15332 Filed 9-8-72;8:48 am] 

FEDERAL COMMUNICATIONS 
COMMISSION 

CABLE TV GOVERNMENT ADVISORY 
GROUP SUBCOMMITTEE 

Notice of Meeting 

August 29,1972. 

The Post-Award Regulatory Phase 
Subcommittee of the Cable Television 
Federal-State/local Advisory Committee 
will hold ah open meeting September 11* 
1972, 10 a.m., in Room A205 at the-FCC 
Annex, 1229 20th Street NW., Washing¬ 
ton, DC. 

The agenda for the meeting includes 
assigning members to specific tasks, 
and establishing a schedule of future 
meetings. 

The subcommittee was formed to eval¬ 
uate areas of interest to the advisory 
committee including enforcement of 
service and technical standards. Mr. 
Thomas I. Atkins, Secretary for the State 
of Massachusetts’ Executive Office of 
Communities and Development, is Chair¬ 
man of the subcommittee. 

Federal Communications 
Commission, 

[seal] Ben F. Waple, 

Secretary. 

[FR Doc.72-15360 Filed 9-8-72;8:50 amj 


ENVIRONMENTAL PROTECTION 
AGENCY 

E. I. DU PONT DE NEMOURS & CO., 
INC. 

Notice of Filing of Petition Regarding 
Pesticide Chemical 

Pursuant to provisions of the Federal 
Food, Drug, and Cosmetic Act (sec. 408 
(d)(1), 68 Stat. 512; 21 U.S.C. 346a(d) 
(1)). notice is given that a petition (PP 
2F1291) has been filed by E. I. du Pont de 
Nemours & Co., Inc., Wilmington, Del. 
19898, proposing establishment of toler¬ 
ances (40 CFR Part 180) for residues of 
the fungicide benomyl (methyl l-(butyl- 
carbamoyl) -2-benzimidazolecarbamate) 
in or on the raw agricultural commodi¬ 
ties blackberries, boysenberries, dew¬ 
berries, loganberries, and raspberries at 
7 parts per million. 

The analytical method proposed in the 
petition for determining residues of the 
fungicide is that of H. L. Pease and R. P. 
Holt, “Journal of the Association of Offl- 


CABLE TV GOVERNMENT ADVISORY 
GROUP SUBCOMMITTEE 

Notice of Meeting 

August 31,1972. 

The Organizational Phase Subcommit¬ 
tee of the Cable Television Federal- 
State/local Advisory Committee will hold 
an open meeting September 27, 1972, at 
10 a.m., in Room 847S at the FCC, 1919 M 
Street NW., Washington, D.C. 

The agenda for the meeting includes 
discussion of task force reports which 
were assigned at the organizational meet¬ 
ing on August 29, 1972. The subcommit¬ 
tee was formed to evaluate areas of 
interest to the advisory committee in¬ 
cluding criteria for franchise applicant 
selection and methods of enforcing mini¬ 
mum procedural requirements in the 
local franchising process. Raymond 
Shafer, Chief Executive Officer of Tele- 
PrompTer Corporation, is chairman of 
the subcommittee. 

Federal Communications 
Commission, 

[seal] Ben F. Waple, 

Secretary . 

[FR Doc.72-15361 Filed 9-8-72;8:50 am] 


DIALER DEVICES ADVISORY 
SUBCOMMITTEE 

Notice of Meeting 

September 1,1972. 

In accordance with Executive Order 
No. 11671. dated June 7. 1972, announce¬ 
ment is made of a public meeting of the 
Dialer Devices Subcommittee, to be held 
Tuesday. Septemebr 12, 1972, and con¬ 
tinuing through Thursday, September 14 
1972. The subcommittee will meet at 
1229-20th Street NW., Washington DC 
Room A110 at 9:30 a.m. 

1. Purposes. To prepare and submit 
recommended standards and procedures 
to the FCC, in order to permit the inter¬ 
connection of dialer devices to the tele¬ 
phone system without the need for car¬ 
rier provided connecting arrangements; 

2. Membership . The subcommittee is 
chaired by Jack Dempsey and is com¬ 
posed of the following: John Albus. D. L. 
Byers, Donald Briggs, Bryan McNeil, 
Arnold Dorfman. Robert Webb. Albert 
Hardy, J. W. Kissel, James McNabb, Don¬ 
ald Moehlenkamp, Richard Reichter, 
Robin Moseley, Frederic Hildebrandt 
Stephen Speltz, Ludwig Walch, Thomas 
Warner, M. S. Adler, William Wertz, 
Ronald Binks, Jurgen Kok, H. Mar- 
cheschi, Ken Rosenburg, John P. Lekas, 
William Lindgren, Brian McShane. 
John Rison, Amos R. Jackson, John R. 
Mineo; 

3. Activities. As at prior meetings, sub¬ 
committee members and observers pre¬ 
sent their suggestions and recommenda¬ 
tions regarding the various technical cri¬ 
teria and standards that should be con¬ 
sidered with respect to the intercon¬ 
nection of dialer devices to the public 
telephone network, subcommittee mem¬ 
bers include representatives of the Fed¬ 
eral Government, State regulatory bod¬ 
ies, manufacturers carriers and users. 

4. Agenda. The agenda for the Sep¬ 
tember 12, 13, and 14 meetings will 
include: 

a. Review of enforcement procedures; 

b. Review of interface criteria revi¬ 
sions; 

c. Review of test equipment and in¬ 
spection standards. 

It is suggested that those desiring more 
specific Information about the meeting 
call the Domestic Rates Division (202) 
632-6457. 

Federal Communications 
Commission. 

[seal] Ben F. Waple, 

Secretary. 

[FR Doc.72-15359 Filed 9-8-72; 8:50 ami 


[Report 108861 

TAPE OR FILM SUPPLIED BY CANDI¬ 
DATE FOR USE BY BROADCAST 
STATIONS 

Ruling on Notification to Public 
August 25, 1972. 

The following letter has been sent to 
Gary M. Sukow, Director, Broadcast 
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Services, Washington, D.C., by William 
B. Ray. Chief, Complaints and Compli¬ 
ance Division, Broadcast Bureau, in re¬ 
sponse to an inquiry for clarification of 
the use in bona fide newscasts of film 
supplied by candidates (First Report, 
The Handling of Public Issues Under the 
Fairness Doctrine and the Public Inter¬ 
est Standards of the Communications 
Act, Docket 19260, released June 22, 
1972). 

This is in reply to your letter of July 17, 
1972, in which you ask for a clarification of 
paragraphs 38 and 39 In the Commission's 
• First Report, The Handling of Public Issues 
Under the Fairness Doctrine and the Public 
Interest Standards of the Communications 
Act,' 1 Docket No. 19260, released June 22, 
1972. 

In your letter you state that the National 
Republican Congressional Committee op¬ 
erates an SOF camera crew and an audio 
feed service for the benefit of Republican 
Members of the House of Representatives; 
that occasionally a local news director of 
a station will interview a Congressman by 
telephone or submit questions to him in 
advance of an interview; and that under 
this procedure the newsman controls the 
editorial content while the committee pro¬ 
vides only the technical equipment. 

You ask whether the statement in para¬ 
graph 38 that the "• • • public should be 
informed that the tape or film was supplied 
by the candidate as an inducement to the 
broadcasting of it*’ means that the public 
disclosure is required only when the physi¬ 
cal film or tape is furnished or whether 
public disclosure is limited to situations 
where the candidate is the originator of the 
editorial content of the tape or film. 

The Commission's rules provide that the 
public should be informed when any “rec¬ 
ords, transcriptions, talent, scripts, or other 
material or services of any kind are fur¬ 
nished" by a candidate as an inducement to 
the broadcasting of the program. Further¬ 
more. the rule requiring that the licensee 
broadcast a disclosure that material or serv¬ 
ices is supplied by the candidate is not 
limited to situations where the supplier has 
complete control over editorial content. It 
provides, 47 CFR 73.119(d): 

(d) In the case of any political program 
or any program involving the discussion of 
public controversial issues for which any 
records, transcriptions, talent, scripts, or 
other material or services of any kind are 
furnished, either directly or indirectly, to a 
station as an inducement to the broadcasting 
of such program, an announcement shall 
be made both at the beginning and conclu¬ 
sion of such program on which such material 
or services are used that such records, tran¬ 
scriptions, talent, scripts, or other material 
or services have been furnished to such sta¬ 
tion in connection with the broadcasting of 
Buch program; Provided, however, That only 
one such announcement need be made in the 
case of any such program of 5 minutes' dura¬ 
tion or less, either at the beginning or con¬ 
clusion of the program. 

When the committee provides technical 
equipment it is furnishing “material or 
services" within the meaning of the rule, 
jt appears, therefore, that a disclosure that 
the candidate furnishes the tape or film Is 
required when the committee makes avail¬ 
able a camera crew or audio feed service 
ior Republican House Members. 

Staff action la taken here under delegated 
authority. Application for review by the full 
Commission may be requeted within 30 
days by writing the Secretary, Federal Com¬ 
munications Commission, Wahlngton, D.C. 
2 >oo 4, stating the factors warranting con¬ 


sideration. Copies must be sent to the parties 
to the complaint. See Code of Federal Regu¬ 
lations, Volume 47, $ 1.115. 

Sincerely yours. 

William B. Rat, 

Chief, Complaints and Compliance 
Division for Chief, Broadcast Bu¬ 
reau. 

Federal Communications 
Commission, 

[seal] Ben F. Waple, 

Secretary, 

[FR Doc.72-15362 Filed 9-8-72;8:50 am] 


FEDERAL POWER COMMISSION 

(Docket No. CI73-150] 

H & H GAS CO. 

Notice of Application 

September 6,1972. 

Take notice that on August 29, 1972, 
H & H Gas Co., 3703 Yoakum Boulevard, 
Houston, TX 77006, filed in Docket No. 
CI73-150 an application pursuant to sec¬ 
tion 7(c) of the Natural Gas Act for a 
certificate of public convenience and ne¬ 
cessity authorizing the sale for resale 
and delivery of natural gas in interstate 
commerce to United Gas Pipe Line Co. 
from Bayou Portuguese Field, Lafourche 
Parish, La., all as more fully set forth 
in the application which is on file with 
the Commission and open to public 
Inspection. 

Applicant commenced the sale of nat¬ 
ural gas to United on August 4, 1972, 
within the contemplation of § 157.29 of 
the Regulations under the Natural Gas 
Act (18 CFR 157.29) and proposes to 
continue said sale for 1 year from the end 
of the 60-day emergency period at the 
rate of 35 cents per Mcf at 15.025 p.s.i.a. 
within the contemplation of § 2.70 of the 
Commission's general policy and inter¬ 
pretations (18 CFR 2.70). Applicant pro¬ 
poses to sell up to 1,000 Mcf of gas per 
day. 

It appears reasonable and consistent 
with the public interest in this case to 
prescribe a period shorter than 15 days 
for the filing of protests and petitions 
to intervene. Therefore, any person de¬ 
siring to be heard or to make any protest 
with reference to said application should 
on or before September 18, 1972, file 
with the Federal Power Commission, 
Washington, D.C. 20426, a petition to 
Intervene or a protest in accordance with 
the Commissio n's r ules of practice and 
procedure (18 CFR 1.8 or 1.10). All pro¬ 
tests filed with the Commission will be 
considered by it in determining the ap¬ 
propriate action to be taken but will not 
serve to make the protestants parties to 
the proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to intervene 
in accordance with the Commission’s 
rules. 

Take further notice that, pursuant to 
the authority contained in and subject 
to the Jurisdiction conferred upon the 
Federal Power Commission by sections 7 
and 15 of the Natural Gas Act and the 


Commission’s rules of practice and pro¬ 
cedure, a hearing will be held without 
further notice before the Commission on 
this application if no petition to inter¬ 
vene is filed within the time required 
herein, if the Commission on its own 
review of the matter finds that a grant 
of the certificate Is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or if 
the Commission on its own motion be¬ 
lieves that a formal hearing is required, 
further notice of such hearing will be 
duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for applicant to appear or be 
represented at the hearing. 

Kenneth F. Plumb, 
Secretary, 

(FR Doc.72-15371 Filed 9-&-72;8:51 am) 


[Docket No. CI73-155J 

HUMBLE OIL & REFINING CO. 

Notice of Application 

September 6,1972. 

Take notice that on August 31, 1972, 
Humble Oil & Refining Co. (applicant). 
Post Office Box 2180, Houston, TX 77001, 
filed in Docket No. CI73-155 an appli¬ 
cation pursuant to section 7(c) of the 
Natural Gas Act for a certificate of pub¬ 
lic convenience and necessity authoriz¬ 
ing the sale for resale and delivery of 
natural gas in interstate commerce to 
Transcontinental Gas Pipe Line Corp. 
from the Pecan Island Field, Vermilion 
Parish, La., all as more fully set forth 
in the application which is on file with 
the Commission and open to public in¬ 
spection. 

Applicant proposes to sell a maximum 
of 30,000 Mcf of gas per day at 40 cents 
per Mcf at 15.025 p.s.i.a. from Decem¬ 
ber 24, 1972, through August 11, 1973, 
within the contemplation of § 2.70 of 
the Commission’s general policy and in¬ 
terpretations (18 CFR 2.70). 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before October 
2, 1972, file with the Federal Power Com¬ 
mission, Washington, D.C. 20426, a peti¬ 
tion to intervene or a protest in accord¬ 
ance with the requirements of the Com¬ 
mission's rules of practice and procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be considered 
by it in determining the appropriate ac¬ 
tion to be taken but will not serve to 
make the protestants parties to the pro¬ 
ceeding. Any person wishing to become a 
party to a proceeding or to participate as 
a party in any hearing therein must file 
a petition to intervene in accordance 
with the Commission’s rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the Fed¬ 
eral Power Commission by sections 7 and 
15 of the Natural Gas Act and the Com¬ 
mission’s rules of practice and procedure, 
a hearing will be held without further 
notice before the Commission on this ap¬ 
plication if no petition to Intervene is 
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filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the certifi¬ 
cate is required by the public convenience 
and necessity. If a petition for leave to 
intervene is timely filed, or if the Com¬ 
mission on its own motion believes that 
a formal hearing is required, further no¬ 
tice of such hearing will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for applicant to appear or 
be represented at the hearing. 

Kenneth P. Plumb, 

Secretary. 

[PR Doc.72-15372 Piled 9-8-72;8:51 am[ 


[Docket No. Rr-450; Order 456-A] 

STATE OF LOUISIANA SEVERANCE 
TAX 

Order Waiving Certain Requirements 

Regarding Filing Rate Schedule 

Supplements Regarding Increase in 

Severance Tax of and Establishing 

Procedures With Respect to Such 

Filings 

September 1, 1972. 

On August 4. 1972, in Order No. 456. 
the Commission authorized a simplified 
procedure for filing proposed increased 
rates which might result because on 
July 3. 1972, the State of Louisiana en¬ 
acted an increase in its severance tax, 
effective August 1. 1972 (37 F.R. 16435, 
August 12, 1972). 

Some producers who hold small pro¬ 
ducer certificates have made inquiries as 
to whether or not the filing provisions in 
Order No. 456 apply to such small pro¬ 
ducers. The Commission is issuing this 
order to remove any uncertainty in re¬ 
gard to this issue. 

The Commission finds: 

Holders of small producer certificates 
are exempt from the filing provisions of 
Order No. 456 without further order of 
the Commission for all sales made under 
such small producer certificates. 

The Commission in accordance with 
Order No. 428, as amended, orders: 

Any small producer, having been cer¬ 
tificated as such, is exempt from the 
filing provisions and requirements of 
Order No. 456 for all sales made under 
such small producer certificates. 

By the Commission. 

[seal! Kenneth P. Plumb, 

Secretary. 

[FR Doc.72-15374 Piled 9-8-72;8:52 am] 


FEDERAL RESERVE SYSTEM 

MASSACHUSETTS BAY BANCORP, INC. 
Formation of Bank Holding Company 

Massachusetts Bay Bancorp, Inc., Law¬ 
rence, Mass., has applied for the Board's 
approval under section 3(a)(1) of the 
Bank Holding Company Act (12 U.S.C. 
1842(a)(1)) to become a bank holding 


company through acquisition of 100 per¬ 
cent of the voting shares (less directors' 
qualifying shares) of the successor by 
merger to Bay State National Bank, Law¬ 
rence, Mass., and First Bank and Trust 
Company of Haverhill, Haverhill, Mass. 
The factors that are considered in act¬ 
ing on the application are set forth in 
section 3(c) of the Act (12 U.S.C. 1842 
(c)). 

The application may be inspected at 
the office of the Board of Governors or 
at the Federal Reserve Bank of Boston. 
Any person wishing to comment on the 
application should submit his views in 
writing to the Secretary. Board of Gov¬ 
ernors of the Federal Reserve System, 
Washington, D.C. 20551, to be received 
not later than October 2, 1972. 

Board of Governors of the Federal Re¬ 
serve System, September 1, 1972. 

[seal] Michael A. Greenspan, 
Assistant Secretary of the Board. 

[FR Doc.72-15310 Filed 9-8-72:8:46 ami 


ROYAL TRUST CO. 

Order Denying Request for 
Reconsideration 

The Honorable Fred O. Dickinson, Jr., 
Comptroller and Banking Commissioner 
of the State of Florida and the Florida 
Bankers Association (Petitioners) by 
telegram received by the Board of Gov¬ 
ernors of the Federal Reserve System on 
July 13,1972, and by letter dated July 13, 
1972, have requested reconsideration of 
the Order of the Board of Governors 
dated June 16, 1972, whereby the Board 
approved the application of The Royal 
Trust Co., Montreal, Quebec. Canada 
(Royal), pursuant to section 3(a) (1) of 
the Bank Holding Company Act of 1956 
(12 U.S.C. 1842(a)(1)), for prior ap¬ 
proval to become a bank holding com¬ 
pany by the acquisition of 100 percent of 
the voting shares (less directors' qualify¬ 
ing shares) of the successor by merger 
to Inter National Bank of Miami, Miami, 
Fla. (Inter National). 

The Petitioners contend that re¬ 
consideration of the Board's Order of 
June 16, 1972, is appropriate in that 
(1) consummation of the proposed trans¬ 
action would violate 19 Florida Statutes 
Annotated § 659.20 (1972) which gen¬ 
erally prohibits banks and trust com¬ 
panies from investing in stock, (2) con¬ 
summation of the proposed transaction 
contravenes the public policy of the State 
of Florida with respect to investment in 
stock by a trust company, and (3) the 
Board erred in its June 16, 1972, Order 
when it concluded that “consummation 
of the proposed transaction should have 
a beneficial effect on the convenience 
and needs of (the Dade County) com¬ 
munity in that [Royal 1 intends to utilize 
its trust expertise in the establishment 
of a trust department in (Inter Na¬ 
tional),” Petitioners claiming that the 
establishment of a trust department in 
a national bank owned by a foreign trust 
company is prohibited by § 659.141 of the 
Florida Statutes. 


By Order dated August 18. 1972, the 
Board granted a temporary stay of its 
Order of June 16, 1972, until the close of 
business on September 1, 1972, for the 
purpose of affording Petitioners and 
Royal an opportunity to submit written 
briefs or other documentation in support 
of their contentions and particularly 
with respect to certain specified issues. 
Petitioners and Royal have submitted 
additional briefs. 

After due consideration of the argu¬ 
ments presented, the Board concludes 
that the contentions of Petitioners are 
without substantial merit. It appears to 
the Board that § 659.20 of the Florida 
Statutes does not prohibit every foreign 
trust company from investing in stock, 
but rather that the prohibition is di¬ 
rected to a trust company (or bank) 
chartered by or operating in the State 
of Florida, the State of Florida having 
no authority over the character of invest¬ 
ments of other trust companies. 

Petitioners also contend that consum¬ 
mation of the proposed transaction 
would violate the public policy of the 
State of Florida that disfavors invest¬ 
ment in stock by trust companies and 
that, therefore, the charter powers of 
Royal to invest in stock may not be 
exercised in the State of Florida 'even 
though Royal, a foreign corporation, does 
not operate in the State of Florida). The 
Board is not convinced that the public 
policy embodied in § 659.20 is to prohibit 
investment in stock by all trust com¬ 
panies. Rather, the Board is of the opin¬ 
ion that § 659.20 implements a public 
policy to ensure the liquidity of financial 
institutions that serve citizens of Florida: 
as stated above, it appears that the State 
of Florida has no legitimate interest in 
the character of investments made by a 
trust company which is neither chartered 
by, nor operated in, the State of Florida. 

Finally, the Petitioners contend that 
the Board erred in regarding the pro¬ 
posed establishment of a trust depart¬ 
ment in Inter National by Royal as a 
benefit deriving from the proposal and 
favoring the convenience and needs of 
the Dade County community. Section 
659.141 of the Florida Statutes appears 
to prohibit a trust company, the opera¬ 
tions of which are principally conducted 
outside the State of Florida, from ac¬ 
quiring control over a trust company 
operating in Florida. The Petitioners 
contend that § 659.141 forbids a foreign 
trust company from acquiring control 
of a national bank operating a trust de¬ 
partment. The Board concludes that this 
contention lacks merit. The Attorney 
General of Florida, whose official opin¬ 
ions are the guide to State executive and 
administrative officers in performing 
their official duties (until such opinions 
are superseded by judicial decisions or 
opinions) in an opinion to the Governor 
of that State on April 17. 1972, advised 
that 5 659.141 does not prohibit a non- 
Florida corporation from acquiring a 
national bank with trust powers. By let- 


1 State ex rel. Atlantic Coast Line R. Co . v. 
State Board of Equalizers , 94 So. 681 (Fla. 
1923). 
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ter of April 18, 1972, to Inter National, 
the Florida Banking Commissioner 
stated that he would “follow the advice 
of the Attorney General of Florida” in 
this matter. The Board regards the ad¬ 
vice of the Florida Attorney General as 
sound. 

The Board further notes that the Flor¬ 
ida Banking Commissioner apparently 
has been aware of the proposed trans¬ 
action for at least a year; that, shortly 
after its receipt of Royal’s application, 
the Federal Reserve Bank of Atlanta 
sent a copy of the application to the 
Florida Banking Commissioner; and that 
notice of receipt of the application was 
published, and public comment invited, 
on May 2, 1972. 3 Despite ample oppor¬ 
tunity to object to the proposal while it 
was pending before the Board, Peti¬ 
tioners' objections to the proposal were 
not presented to the Board until 26 days 
after the Board’s action approving the 
application. Petitioners have offered no 
explanation or justification for their 
delay. 

Finally, the Board notes that its Or¬ 
der of June 16, 1972 (as is the case with 
all approval orders under section 3 of the 
Bank Holding Company Act), is permis¬ 
sive in nature, in effect, removing only 
one obstacle to Royal’s share acquisi¬ 
tion—that created by section 3(a) (1) of 
the Bank Holding Company Act. That 
Order neither relieves Royal of duties 
deriving from other laws nor shields 
Royal from the consequences of viola¬ 
tions of other laws. The courts of Florida 
appear to be open- to Petitioners and may 
be a more appropriate forum than the 
Board for the interpretation and en¬ 
forcement of Florida Statutes. 

On the basis of the facts and argu¬ 
ments presented, the Board concludes 
that the Petitioners* request for recon¬ 
sideration neither presents relevant facts 
that, for good cause shown, were not pre¬ 
viously presented to the Board, nor does 
it otherwise appear to the Board that 
reconsideration would be appropriate. 
Accordingly, the request for a stay, for 
reconsideration of the Board's Order of 
June 16, 1972, and for denial of Royal's 
application, is hereby denied. 

By order of the Board of Governors. 8 

fS£ ALl Tynan Smith. 

Secretary of the Board. 

[FR Doc.72-16311 Filed 9-«-72;8:46 am] 


TEXAS COMMERCE BANCSHARES, 
INC. 

Acquisition of Banks 

Texas Comifterce Bancshares, Inc., 
Houston, Tex., has applied in two sepa- 
fate applications for the Board’s ap¬ 
proval under section 3(a) (3) of the Bank 


* 37 Fit, 8916 (May 2,1972). 
a Voting for this action: Vice Chairman 
Robertson and Governors Mitchell. Da&ne. 
Brimmer, Sheehan, and Bucher. Absent and 
not voting: Chairman Burns. 


Holding Company Act (12 U.S.C. 1842(a) 
(3)) to acquire voting shares of two pro¬ 
posed new banks in the Houston area as 
follows: 

1. 100 percent of the voting shares (less 
directors' qualifying shares) of Westwood 
Commerce Bank, Houston, Tex.; and 

2. 90 percent or more of the voting 
shares of Westheimer Bank, Houston, 
Tex. 

The factors that are considered in acting 
on the applications are set forth in sec¬ 
tion 3(c) of the Act (12 U.S.C. 1842(c)). 

The applications may be inspected at 
the office of the Board of Governors or 
at the Federal Reserve Bank of Dallas. 
Any person wishing to comment on the 
applications should submit his views in 
writing to the Secretary, Board of Gover¬ 
nors of the Federal Reserve System, 
Washington, D.C. 20551, to be received 
not later than September 22,1972. 

Board of Governors of the Federal Re¬ 
serve System, September 1, 1972. 

[seal] Michael A. Greenspan, 
Assistant Secretary of the Board . 

(FR Doc.72-16312 Filed 9-8-72;8:46 am] 

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

(Notice 72-16] 

NASA SPACE SYSTEMS COMMITTEE 

Notice and Agenda of Meeting 

The NASA Space Systems Committee 
will meet on September 18-19, 1972, at 
the Headquarters of the National Aero¬ 
nautics and Space Administration, 
Washington, D.C. 20546. The meeting 
will be held in Room 425 of Federal Of¬ 
fice Building 10B, 600 Independence 
Avenue SW., Washington, DC 20546. 
Members of the public will be admitted 
to the open portion of the meeting be¬ 
ginning at 9 a.m. on a first come first 
served basis up to the seating capacity 
of the room, which has seats for about 
50 persons in addition to members of 
the Committee. 

The NASA Space Systems Committee 
serves in an advisory capacity only. It 
is concerned with the development and 
utilization of space transportation sys¬ 
tems and multidisciplinary space-based 
systems including consideration of the 
man-machine interface. This activity 
will also consider the interrelationships 
between such systems and their payloads 
in support of space flight missions. The 
current Chairman is Dean Courtland D. 
Perkins. There are presently six 
members. 

The following list sets forth the ap¬ 
proved agenda and schedule for the 
September 18-19 meeting of the Space 
Systems Committee. For further infor¬ 
mation, please contact Mr. Robert C. 
Littlefield, area code 202—755-2453. 


Time 

Sept. 18,1972 Topic 

9 a.m- Opening (Purpose: To for¬ 


mulate Committee recom¬ 
mendations on “Major 
Thrust for NASA in the 
1980’s'* and to discuss 
agenda and action items 
for the remainder of the 
meeting.) 

10 a.m- Current Shuttle Configura¬ 

tion (Purpose: Committee 
Is to determine those areas 
of potential difficulty in 
the Shuttle Program and 
to establish ad hoc com¬ 
mittees as required to re¬ 
view the systems Identified 
for the purpose of making 
specific recommendations 
concerning the planned 
design approach or for 
Identifying alternate ap¬ 
proaches for considera¬ 
tion.) 

I p.m- Subscale Shuttle Vehicle 

Test Program (Purpose: 
Committee to consider the 
advantages and disadvan¬ 
tages of a Subscale Test 
Program and to generate a 
recommendation on this 
subject or to determine if 
further study is required 
and if so, what approach 
should be taken.) 

4 pjn- Review Space Shuttle 

Payload Accommoda¬ 
tions Planning (Pur¬ 
pose : Space Systems 
Commmittee to perform 
periodic reviews of the 
planning associated with 
Shuttle payload ac¬ 
commodations including 
Sortie Lab for the pur¬ 
pose of reflecting the 
requirement of using 
organizations.) 

Sept. 19 1 1972 

9 a.m---__ General Review of the 

Large Space Telescope 
Program (Purpose: Com¬ 
mittee to determine 
whether specific sys¬ 
tems of the Large Space 
Telescope program such 
as optics, controls or 
structure, appear to be 
potential problem areas 
and consequently war¬ 
rant further reviews by 
the Space Systems Com¬ 
mittee or ad hoc groups.) 
(Joint participation by 
representatives of the 
Physical Sciences Com¬ 
mittee is recommended 
on this item.) 

II a.m- Executive Session* (Pur¬ 

pose: Committee will 
discuss specific alternate 
Manned Space Flight 
proposals for the NASA 
FY 74 Budget and 
formulate recommenda¬ 
tions for consideration.) 

1 Closed session. 

Homer E. Newell, 
Associate Administrator , Na¬ 
tional Aeronautics and Space 
Administration. 

(FR Doc.72-15351 Filed 9-8-72;8:49 am] 
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SECURITIES AND EXCHANGE 
COMMISSION 

l File No. 600-11 

CONTINENTAL VENDING MACHINE 
CORP. 

Order Suspending Trading 

September 1, 1972. 

It appearing to the Securities and Ex¬ 
change Commission that the summary 
suspension of trading in the common 
stock. 10 cents par value, of Continental 
Vending Machine Corp., and the 6 per¬ 
cent convertible subordinated debentures 
due September 1, 1976, being traded 
otherwise than on a national securities 
exchange is required in the public inter¬ 
est and for the protection of investors; 

It is ordered , Pursuant to section 
15(c) (5) of the Securities Exchange Act 
of 1934. that trading in such securities 
otherwise than on a national securities 
exchange be summarily suspended, this 
order to be effective for the period Sep¬ 
tember 2. 1972, through September 11, 
1972. 

By the Commission. 

[seal] Gladys E. Greer, 

Assistant Secretary. 

[FR Doc.72-16335 Filed 9-8-72;8:48 amj 


[File No. 800-11 

LEISURE CONCEPTS, INC. 

Order Suspending Trading 

September 1, 1972. 

It appearing to the Securities and Ex¬ 
change Commission that the summary 
suspension of trading in the common 
stock, $0.01 par value, and all other secu¬ 
rities of Leisure Concepts, Inc. being 
traded otherwise than on a national 
securities exchange is required in the 
public Interest and for the protection of 
investors; 

It is ordered , Pursuant to section 15 
(c) (5) of the Securities Exchange Act 
of 1934, that trading in such securities 
otherwise than on a national securities 
exchange be summarily suspended, this 
order to be effective for the period from 
September 4, 1972, through Septem¬ 
ber 13. 1972. 

By the Commission. 

[seal] Gladys E. Greer, 

Assistant Secretary. 

|FR Doc.72-15336 Filed 9-8-72;8:48 am] 


170-52311 

MASSACHUSETTS ELECTRIC CO. 
Proposed Issuance and Sale of Bonds 

September 5, 1972. 

Notice is hereby given that Massachu¬ 
setts Electric Co. (Mass. Electric), 20 
Turnpike Road, Wes thorough, MA 01581, 
an electric utility subsidiary company of 


New England Electric System (NEES), a 
registered holding company, has filed an 
application-declaration with tills Com¬ 
mission pursuant to the Public Utility 
Holding Company Act of 1935 (Act), 
designating section 6(b) of the Act and 
Rules 42 and 50 thereunder as applica¬ 
ble to the proposed transactions. All in¬ 
terested persons are referred to the 
application-declaration, which is sum¬ 
marized below, for a complete statement 
of the proposed transactions. 

Mass Electric proposes to issue and 
sell, subject to the competitive bidding 
requirements of Rule 50 under the Act, 
$20 million principal amount of first 
mortgage bonds, series M,-per¬ 
cent, due_The interest rate of the 

bonds (which shall be a multiple of one- 
eighth of 1 percent) and the price, ex¬ 
clusive of accrued interest, to be paid to 
Mass Electric (which will be not less than 
the principal amount nor more than 
102% percent thereof) will be deter¬ 
mined by the competitive bidding. The 
bonds will bear interest from October 1, 
1972, and will be issued under a first 
mortgage indenture and deed of trust 
dated as of July 1, 1949. between Mass 
Electric and State Street Bank and Trust 
Co., successor trustee, and indentures 
supplemental thereto including a 12th 
supplemental indenture to be dated as 
of October 1, 1972. 

Mass Electric will designate to pro¬ 
spective bidders on the second full busi¬ 
ness day prior to the time designated for 
the submission of bids: The date on 
which the bonds shall mature, which 
date shall be a date not less than 5 nor 
more than 30 years from the date of is¬ 
suance, and whether or not the bonds 
shall be redeemable during the first 5 
years of their term, or some lesser por¬ 
tion thereof, in connection with a refund¬ 
ing at a lesser effective interest cost to 
the company. 

The proceeds from the sale of the 
bonds will be applied to the payment of 
then outstanding short-term notes (cur¬ 
rently outstanding in the amount of $17,- 
600,000) evidencing borrowings made for 
capitalizable construction expenditures 
or to reimburse the treasury therefor. It 
is further stated that additional short¬ 
term borrowings, pursuant to prior Com¬ 
mission authorization (Holding Company 
Act Release No. 17418), are anticipated 
prior to the approval of the issue and sale 
of the series M bonds. 

The application-declaration states 
that the fees and expense to be incurred 
by Mass Electric in connection with the 
issuance and sale bonds are estimated at 
$85,000, including charges of $36,000 for 
services of the system service company, 
at cost, and accountants* fees of $5,000. 
The fees of counsel for the underwriters 
are to be paid by the successful bidders, 
and the amounts are to be supplied by 
amendment. Mass Electric has applied 
to the Massachusetts Department of 
Public Utilities for approval of the pro¬ 
posed issue and sale of bonds and the use 
of the proceeds therefrom. A copy of the 
order entered therein is to be supplied by 
amendment. It is represented that no 


other State commission and no Federal 
commission, other than tills Commission, 
has jurisdiction over the proposed trans¬ 
actions. 

Notice is further given that any in¬ 
terested person may, not later than 
September 26, 1972, request in writing 
that a hearing be held on such matter 
stating the nature of his interest, the 
reasons for such request, and the issues 
of fact or law raised by said application- 
declaration which he desires to contro¬ 
vert; or he may request that he be noti¬ 
fied if the Commission should order a 
hearing thereon. Any such request should 
be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 
20549. A copy of such request should 
be served personally or by mail (airmail 
if the person being served is located 
more than 500 miles from the point of 
mailing) upon the applicant-declarant 
at the above-stated address, and proof 
of service (by affidavit or, in case of an 
attorney at law, by certificate) should be 
filed with the request. At any time after 
said date, the application-declaration, 
as filed or as it may be amended, may be 
granted and permitted to become effec¬ 
tive as provided in Rule 23 of the general 
rules and regulations promulgated under 
the Act, or the Commission may grant 
exemption from such rules as provided 
in Rules 20(a) and 100 thereof or take 
such other action as it may deem appro¬ 
priate. Persons who request a hearing or 
advice as to whether a hearing :‘s ordered 
will receive notice of further develop¬ 
ments in this matter, including the date 
of the hearing (if ordered) and any 
postponements thereof/ 

For the Commission, by the Division 
of Corporate Regulation, pursuant to 
delegated authority. 

[seal] Ronald F. Hunt, 

Secretary. 

[FR Doc.72-15330 Filed 9-8-72;8;48 am] 


[File No. 500-1 ] 

MERIDIAN FAST FOOD SERVICES, INC. 

Order Suspending Trading 

September 1, 1972. 

It appearing to the Securities and Ex¬ 
change Commission that the summary 
suspension of trading in the common 
stock, $0.01 par value, of Meridian Fast 
Food Services, Inc. being traded other¬ 
wise than on a national securities ex¬ 
change is required in the public interest 
and for the protection of investors; 

It is ordered , Pursuant to section 
15(c) (5) of the Securities Exchange Act 
of 1934, that trading in. such securities 
otherwise than on a national securities 
exchange be summarily suspended, this 
order to be effective for the period irom 
September 3, 1972 through September 12, 
1972. 

By the Commission. 

[seal] Gladys E. Greer, 

Assistant Secretary . 

[FR Doc.72-15337 Filed 9 - 8 - 72 ;8:48 ami 
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MINUTE APPROVED CREDIT PLAN, 
INC. 

Order Suspending Trading 

September 1, 1972. 

It appearing to the Securities and Ex¬ 
change Commission that the summary 
suspension of trading in the common 
stock, $0.05 par value, and all other se¬ 
curities of Minute Approved Credit Plan, 
Inc., being traded otherwise than on a 
national securities exchange is required 
in the public interest and for the pro¬ 
tection of investors: 

It is ordered , Pursuant to section 15(c) 
(5) of the Securities Exchange Act 
of 1934, that trading in such securities 
otherwise than on a national securities 
exchange, be summarily suspended, this 
order to be effective for the period from 
4:25 p.m., e.d.t., on September 1, 1972, 
through September 10,1972. 

By the Commission. 

Gladys E. Greer, 
Assistant Secretary. 

[FR Doc.72-16338 Filed 9-8-72;8:48 am] 


[File No. 500-1] 

NORTH AMERICAN PLANNING CORP. 

Order Suspending Trading 

September 1, 1972. 

It appearing to the Securities and 
Exchange Commission that the summary 
suspension of trading in the Class B non¬ 
voting common stock, $0.01 par value and 
all other securities of North American 
Planning Corp., being traded otherwise 
than on a national securities exchange 
is required in the public interest and for 
the protection of investors: 

It is ordered , Pursuant to section 15(c) 
(5^ of the Securities Exchange Act of 
1934, that trading in such securities 
otherwise than on a national securities 
exchange be summarily suspended, this 
order to be effective for the period from 
September 2, 1972 through September 11, 
1972. 

By the Commission. 

[seal] Gladys E. Greer, 

Assistant Secretary . 

[PR Doc,72-16339 Filed 9-g-72;8:49 am] 


[FUe No. 500-1] 

RESEARCH GAMES, INC. 

Order Suspending Trading 

It appearing to the Securities and 
exchange Commission that the summary 
suspension of trading in the common 
*0.01 Par value, and all other 
Rese *rch Games, Inc., being 
iraaed otherwise than on a national 
exchan 6 e is required in the 
bive^oS^ an< * *° r P rotec ^ on °* 
f cf or <fered, Pursuant to section 15(c) 
I'm 0 **!? 1 ? ? ecurlties Exchange Act of 
othm ^trading in such securities 
exrw^ than on a national securities 
excnange be summarily suspended, this 


order to be effective for the period from 
September 6, 1972 through September 15, 
1972. 

By the Commission. 

[seal] Gladys E. Greer, 

Assistant Secretary . 
[FR Doc.72-15340 Filed 9-8-72;8:49 am] 


[File No. 500-1] 

TOPPER CORP. 

Order Suspending Trading 

September 5, 1972. 

The common stock, $1 par value of 
Topper Corp. being traded on the Ameri¬ 
can Stock Exchange, pursuant to provi¬ 
sions of the Securities Exchange Act of 
1934 and all other securities of Topper 
Corp. being traded otherwise than on a 
national securities exchange; and 

It appearing to the Securities and Ex¬ 
change Commission that the summary 
suspension of trading in such securities 
on such exchanges and otherwise than 
on a national securities exchange is re¬ 
quired in the public interest and for the 
protection of investors; 

It is ordered, Pursuant to sections 19 
(a)(4) and 15(c)(5) of the Securities 
Exchange Act of 1934, that trading in 
such securities on the above mentioned 
exchange and otherwise than on a na¬ 
tional securities exchange be summarily 
suspended, this order to be effective for 
the period September 6, through Sep¬ 
tember 15, 1972. 

By the Commission. 

Ronald F. Hunt, 
Secretary. 

[FR Doc.72-15329 Filed 9-8-72;8:48 am] 

SMALL BUSINESS 
ADMINISTRATION 

[Declaration of Disaster Loan Area 917, Arndt. 

2; Class B] 

CALIFORNIA 

Amendment To Declaration of Disaster 
Loan Area 

Amendment to Declaration of Disaster 
Loan Area 917, dated July 27, 1972, for 
California, is hereby canceled. 

The closing date for accepting applica¬ 
tions is December 31, 1972. 

Dated: August 21, 1972. 

Claude Alexander, 
Associate Administrator for 
Operations and Investment. 

[FR Doc.72-15328 Filed 9-8-72;8:48 ami 


[Declaration of Disaster Loan Area 933; 
Class B] 

WEST VIRGINIA 

Declaration of Disaster Loan Area 

Whereas, it has been reported that 
during the month of August 1972, be¬ 


cause of the effects of floods, damage re¬ 
sulted to property located in the State 
of West Virginia; 

Whereas, the Small Business Admin¬ 
istration has investigated and has re¬ 
ceived other reports of investigations of 
conditions in the areas affected; 

Whereas, after reading and evaluat¬ 
ing reports of such conditions, I find that 
the conditions in such areas constitute 
a catastrophe within the purview of the 
Small Business Act, as amended. 

Now, therefore, as Administrator of 
the Small Business Administration, I 
hereby determine that: 

1. Applications for disaster loans un¬ 
der the provisions of section 7(b)(1) of 
the Small Business Act, as amended, may 
be received and considered by the office 
below indicated from persons or firms 
whose property situated in the counties 
of Logan, Mingo, McDowell, and Wyo¬ 
ming, W. Va., suffered damage or de¬ 
struction resulting from extensive flood¬ 
ing on August 18,1972. 

* Office 

Small Business Administration Branch Of¬ 
fice, U.S. Courthouse and Federal Building, 

Room 3410. 500 Quarrier Street, Charles¬ 
ton, WV 25301. 

2. Temporary offices will be estab¬ 
lished at such areas as are necessary, 
addresses to be announced locally. 

3. Applications for disaster loans 
under the authority of this declaration 
will not be accepted subsequent to No¬ 
vember 30, 1972. 

Dated: August 24, 1972. 

Thomas S. Kleppe, 
Administrator. 

[FR Doc.72-15327 Filed 9-8-72:8:47 am] 


TARIFF COMMISSION 

[ TEA-F—42 and TEA-W-153] 

WILLINGHAM COTTON MILLS 
Notice of Investigations 

On the basis of petitions filed under 
section 301(a)(2) of the Trade Expan¬ 
sion Act of 1962 on behalf of the Willing¬ 
ham Cotton Mills, Macon, Ga., and its 
workers, the U.S. Tariff Commission, on 
September 6, 1972, instituted investiga¬ 
tions under sections 301(c)(1) and 301 
(c)(2) of the said Act to determine 
whether, as a result in major part of con¬ 
cessions granted under trade agreements, 
articles like or directly competitive with 
plain woven fabrics wholly of cotton (of 
the types provided for in item Nos. 
320.01-320.09 of the Tariff Schedules of 
the United States) and woven fabrics of 
manmade fibers (of the types provided 
for in item No. 338.30 of the TSUS) pro¬ 
duced by the aforementioned firm, are 
being imported into the United States in 
such increased quantities as to cause, or 
threaten to cause, serious injury to such 
firm, and/or the unemployment or 
underemployment of a significant num¬ 
ber or proportion of the workers of the 
firm, or an appropriate subdivision 
thereof. 
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NOTICES 


The optional hearing afforded by law 
has not been requested by the petitioners. 
Any other party showing a proper in¬ 
terest in the subject matter of the in¬ 
vestigation may request a hearing, pro¬ 
vided such request is filed within 10 days 
after the notice is published in the Fed¬ 
eral Register. 

The petitions filed in this case are 
available for inspection at the Office of 
the Secretary, U.S. Tariff Commission, 
8th and E Street NW., Washington, DC, 
and at the New York City office of the 
Tariff Commission located in room 437 
of the customhouse. 

By order of the Commission. 

Issued: September 6, 1972. 

Kenneth R. Mason, 

Secretary . 

[FR Doc.72—15352 Filed 9-8-72:8:49 ami 


[332-68J 

CUSTOMS VALUATION PROCEDURES 
OF THE UNITED STATES AND FOR¬ 
EIGN COUNTRIES 

Consolidation of Hearings 

On August 1, 1972, the Tariff Com¬ 
mission announced public hearings to 
be held in connection with its study of 
the customs valuation procedures of the 
United States and foreign countries 
under section 332(g) of the Tariff Act of 
1930 (37 FR. 15901). Hearings were 
scheduled for Washington, D.C., begin¬ 
ning September 11, 1972; San Francisco, 
Calif., beginning September 19,1972; and 
New Orleans, La., beginning Septem¬ 
ber 25, 1972. 

Because of lack of response, the hear¬ 
ings in San Francisco, Calif., and New 
Orleans, La., were canceled by the Com¬ 
mission on September 6, 1972. The two 
canceled hearings will be consolidated 
with the hearing to be held in Washing¬ 
ton, D.C., in the hearing room of the 
Tariff Commission Building, Eighth and 
E Streets NW., beginning at 10 a.m. e.d.t. 
on September 11, 1972. 

By order of the Commission. 

Issued: September 7,1972. 

[seal! Kenneth R. Mason, 

Secretary . 

(FR Doc.72-15616 Filed 9-8-72; 10:49 am] 

INTERSTATE COMMERCE 
COMMISSION 

[Notice 711 

ASSIGNMENT OF HEARINGS 

September 6, 1972. 

Cases assigned for hearing, postpone¬ 
ment, cancellation, or oral argument ap¬ 
pear below and will be published only 
once. This list contains prospective as¬ 


signments only and does not include 
cases previously assigned hearing dates. 
The hearings will be on the issues as 
presently reflected in the official docket 
of the Commission. An attempt will be 
made to publish notices of cancellation 
of hearings as promptly as possible, but 
interested parties should take appro¬ 
priate steps to insure that they are noti¬ 
fied of cancellation or postponements 
of hearings in which they are interested. 

MC 115826 Sub 220, W. J. Dlgby, Inc., now 
assigned November 13, 1972, at Portland, 
Oreg.. Is postponed indefinitely. 

MC 110373 Sub 15, Northeast Coach Lines, 
Donald A. Robinson. Trustee, now as¬ 
signed September 25, 1972, at Newark, NJT., 
Is postponed Indefinitely. 

MC 109533 Sub 44, Ovemite Transportation 
Co., continued to October 24, 1972, at 
Frankfort, Ky. 

MC 119774 Sub 39, Mary EUen Stidham, N. M. 
Stidham, A. E. Man kins (Inez Man kins. 
Executrix), and James E. Manklns, Sr., 
doing business as Eagle Trucking Co., as¬ 
signed September 18, 1972, MC 99770 Sub 9, 
Buckner Trucking, Inc., assigned Septem¬ 
ber 19, 1972, at New Orleans, La., will be 
held at the Sheraton Charles Hotel, 211 SU 
Charles Avenue, New Orleans, LA. 

MC 113651 Sub 148, Indiana Refrigerator 
Lines, Inc., now assigned September 19, 
1972, at New Orleans, La., is postponed to 
September 25, 1972, at the Sheraton 

Charles Hotel, 211 St. Charles Avenue, New 
Orleans, LA. 

No. 35482, Modem Imports—Petition for 
Declaratory Order (Home Delivery 
Charges), now assigned September 18,1972, 
at New Orleans, La., postponed to Sep¬ 
tember 26. 1972, at the Sheraton Charles 
Hotel, 211 St. Charles Avenue, New 
Orleans, LA. 

MC—123577 Sub 12, Warwick-Greenwood Lake 
and New York Transit, Inc., Donald A. 
Robinson. Trustee, now assigned Septem¬ 
ber 11, 1972, at Newark, N.J., is postponed 
Indefinitely. 

AB 12 Sub 2, Southern Pacific Transporta¬ 
tion Co., Abandonment Between Lake 
Charles and De Rldder, in Calasasieu and 
Beauregard Parishes, La., assigned Sep¬ 
tember 28. 1972, at De Rldder, La., will be 
held In the Police Jury Room. New Court¬ 
house Building. 

AB 19 Sub 4, Baltimore & Ohio Railroad Co.. 
Abandonment Sutton Branch, Between 
Bison and Sutton, in Braxton County, W. 
Va., now assigned October 11, 1972, at 
Sutton, W. Va., Is canceled. 

(seal] Robert L. Oswald, 

Secretary. 

[FR Doc.72-15307 Filed 9-8-72:8:50 am] 


FOURTH SECTION APPLICATIONS FOR 
RELIEF 

September 6,1972. 

Protests to the granting of an appli¬ 
cation must be prepared in accordance 
with § 1100.40 of the General Rules of 
Practice (49 CFR 1100.40) and filed 
within 15 days from the date of publica¬ 
tion of this notice in the Federal 
Register. 

Long- and Short-Haul 

FSA No. 42519 —Iron or steel articles 
from Champaign , III . Filed by South¬ 


western Freight Bureau, agent (No. B- 
341), for interested rail carriers. Rates 
on iron or steel articles, in carloads, as 
described in the application, from Cham¬ 
paign, HI., to points in Louisiana and 
Texas. 

Grounds for relief—Rate relationship 
and market competition. 

Tariff—Supplement 323 to Southwest¬ 
ern Freight Bureau, agent, tariff I.C.C. 
4753. Rates are published to become ef¬ 
fective on October 9, 1972. 

FSA No. 42520 —Iron or steel articles to 
Cypress, Tex . Filed by Southwestern 
Freight Bureau, agent (No. B-342), for 
interested rail carriers. Rates on iron or 
steel articles, In carloads, as described 
in the application, from points in south¬ 
ern, southwestern, western trunkline (in¬ 
cluding Illinois), and eastern territories, 
to Cypress, Tex. 

Grounds for relief—Rate relationship. 

Tariff—Supplement 323 to Southwest¬ 
ern Freight Bureau, agent, tariff I.C.C. 
4753. Rates are published to become ef¬ 
fective on October 9,1972. 

FSA No. 42521— Iron or steel articles 
to Brownsville, Tex. Filed by Southwest¬ 
ern Freight Bureau, agent (No. B-346 *, 
for interested rail carriers. Rates on iron 
or steel articles, in carloads, as described 
in the application, from points in eastern 
territory, to Brownsville, Tex. 

Grounds for relief—Rate relationship 
and market competition. 

Tariff—Supplement 323 to Southwest¬ 
ern Freight Bureau, agent, tariff I.C.C. 
4753. Rates are published to become ef¬ 
fective on October 9,1972. 

FSA No. 42522— Iron and steel articles 
from and to points in Illinois Freight 
Association Territory. Filed by Illinois 
Freight Association, agent (No. 379), for 
interested rail carriers. Rates on iron 
and steel articles, in carloads, as de¬ 
scribed in the application, from and to 
points in Illinois Freight Association ter¬ 
ritory located on the Missouri-Hlinois 
Railroad Co. 

Grounds for relief—Carrier competi¬ 
tion. 

Tariff—Supplement 176 to Illinois 
Freight Association, agent, tariff I.C.C. 
1087. Rates are published to become ef¬ 
fective on October 10, 1972. 

FSA No. 42523— Drugs, medicines and 
toilet preparations from points taking 
Groups A and A-l bases of rates. Filed by 
Trans-Continental Freight Bureau, 
agent (No. 474). for interested rail car¬ 
riers parties to its tariff I.C.C. 1837. Rates 
on drugs, medicines and toilet prepara¬ 
tions, in carloads, as described in the ap¬ 
plication, from points taking Groups A 
and A-l bases of rates, to points taking 
Rate Basis 1, 2, 3, 5, or 6 rates. 

Grounds for relief—Water competi¬ 
tion. 

By the Commission. 

[seal] Robert L. Oswald, 

Secretary. 

[FR Doc.72-15308 Filed 9-8-72:8:50 am] 
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[Notice 1211 

motor carrier board transfer 

PROCEEDINGS 

Synopses of orders entered by the 
Motor Carrier Board of the Commission 
pursuant to sections 212(b), 206(a), 211, 
312 (b), and 410(g) of the Interstate 
Commerce Act, and rules and regulations 
prescribed thereunder (49 CFR Part 
1132), appear below: 

Each application (except as otherwise 
specifically noted) filed after March 27, 
1972, contains a statement by applicants 
that there will be no significant effect on 
the quality of the human environment re¬ 
sulting from approval of the application. 
As provided in the Commission’s special 
rules of practice any interested person 
may file a petition seeking reconsidera¬ 
tion of the following numbered proceed¬ 
ings within 20 days from the date of pub¬ 
lication of this notice. Pursuant to sec¬ 


NOTICES 

tion 17(8) of the Interstate Commerce 
Act, the filing of such a petition will post¬ 
pone the effective date of the order in 
that proceeding pending Its disposition. 
The matters relied upon by petitioners 
must be specified in their petitions with 
particularity. 

No. MC-FC-73806. By order entered 
August 23,1972, the Motor Carrier Board 
approved the transfer to Prances Kon- 
kolewski, Milwaukee, Wis., of the op¬ 
erating rights set forth in License Nos. 
MC-12711 and MC-12711 (Sub-No. 1), as 
issued November 23, 1959, and Janu¬ 
ary 31, 1961, respectively, and rein¬ 
stated April 18, 1972, authorizing opera¬ 
tions as a broker at Milwaukee, Wis., in 
connection with the transportation of 
passengers and their baggage, in special 
or charter operations, beginning and 
ending at Milwaukee, Wis., and extend¬ 
ing to points in Illinois. Prances Konko- 
lewski, 2977 South 11th Street, Milwau¬ 


18419 

kee, Wis. 53215, representative for ap¬ 
plicants. 

No. MC-FC-73825. By order entered 
August 23, 1972, the Motor Carrier Board 
approved the transfer to F & S Company, 
Inc., Tooele, Utah, of the operating 
rights set forth in Certificate No. MC- 
112843 (Sub-No. 2), issued April 14, 1958, 
to Moab Truck Center, Inc., Moab, Utah, 
authorizing the transportation of ura¬ 
nium and vanadium ores, in bulk, from 
points in Montrose County, Colo., to 
Thompsons, Utah; from points in Emery 
County, Utah, to Grand Junction, Rifle, 
Uravan, and Durango, Colo.; and from 
points in Carbon, Grand, and San Juan 
Counties, Utah, to Grand Junction, Rifle, 
Uravan, and Durango, Colo. Irene Warr, 
430 Judge Building, Salt Lake City. Utah 
84111, attorney for applicants. 

[seal] Robert L. Oswald, 

Secretary . 

[FR Doc.72-15369 Filed 9-8-72; 8:50 ainj 
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Title 45—PUBLIC WELFARE 

Chapter IV—Social and Rehabilitation 
Service (Rehabilitation Programs), 
Department of Health, Education, 
and Welfare 

PART 416—DEVELOPMENTAL DIS¬ 
ABILITIES PROGRAM AND GRANTS 
FOR INITIAL STAFFING OF COM¬ 
MUNITY MENTAL RETARDATION 
FACILITIES 

Notice of proposed rule making for 
the Developmental Disabilities Program 
(Title I, Part C of the Mental Retarda¬ 
tion Facilities and Community Mental 
Health Centers Construction Act of 1963) 
was published in the Federal Register 
on December 28, 1971 (36 F.R. 25084). 
Interested persons were permitted 30 
days in which to submit written com¬ 
ments, suggestions, or objections regard¬ 
ing the proposed regulations. This state¬ 
ment summarizes the substance of these 
comments and the Department’s 
response. 

(1) Purpose of Act (§416.1). It was 
suggested that paragraphs (a) through 
(d) be replaced with the language of the 
Act. This has been done. 

(2) Definition of “another neurological 
handicapping condition” (§ 416.2(d)). 
The definition of developmental disabil¬ 
ities referred to did not identify neuro¬ 
logical handicapping conditions except 
mental retardation, cerebral palsy, and 
epilepsy. A number of requests were re¬ 
ceived recommending that the following 
conditions be found by the Secretary to 
be included within the definition: 
autism, learning disabilities, dyslexia, 
spina bifida, childhood schizophrenia, 
and minimal cerebral dysfunction. This 
matter has been referred to a study group 
for the purpose of making a recom¬ 
mendation to the Department on the 
proposals submitted for inclusion of 
other conditions under the State plan. 
The findings will be disseminated to in¬ 
terested persons and organizations. 

(3) Definition of “substantial handi¬ 
cap” (§ 416.2(t)). The term “develop¬ 
mental disability” requires that the dis¬ 
ability constitute a “substantial handi¬ 
cap.” It was suggested that the term be 
specifically defined, and this has been 
done. 

(4) Allotment to States (§416.10). 
Some concern was expressed about the 
financial needs of States being measured 
by per capita income of the State. Other 
measures suggested were: (a) “Measur¬ 
ing the Fiscal Capacity and Effort of 
State and Local Areas,” published by the 
Advisory Commission on Intergovern¬ 
mental Relations; (b) urbanization and 
number of low-income facilities; and (c) 
“Disposable Personal Income as a Meas¬ 
ure of Fiscal Ability and Fiscal Effort,” 
a paper prepared by New York State 
Division of Budget, December 1971. No 
changes are planned at this time, be¬ 
cause further study Is needed to deter¬ 
mine the effect of the recommendations 
and to provide for departmentwide 
implementation. 


RULES AND REGULATIONS 

(5) Reallotment of funds (§ 416.12). It 
was recommended that funds reserved 
for projects of national significance un¬ 
der section 132 (e) of the Act not obli¬ 
gated within a 9-month period be allotted 
to the States for expenditure under Part 
C of the Act. This suggestion has been 
accepted. 

(6) Federal financial participation 
(§416.17). The proposed rule making 
would have disallowed expenditures for 
“research activities” under the State 
plan. It was recommended that as few 
exclusions as possible be stipulated until 
additional experience was gained in the 
administration of the program. Accord¬ 
ingly, the prohibition has been deleted. 

(7) Personnel administration 
(§416.26). A new paragraph (b) has 
been added requiring the State agency 
to develop and implement an affirmative 
action plan for equal employment oppor¬ 
tunities. 

(8) State participation in cost of 
carrying out the State plan (§416.30). 
In order to meet the requirement of the 
Act that there be an assurance for rea¬ 
sonable State participation in the cost of 
carrying out the State plan, it was rec¬ 
ommended that the regulations require 
State funds to be not less than 25 per¬ 
cent of the matching requirement for 
nonconstruction activities for fiscal 1973; 
50 percent for fiscal year 1974; 75 percent 
for fiscal year 1975. It is the Depart¬ 
ment’s judgment that this suggestion 
not be incorporated until the States have 
had sufficient time to meet the proposed 
rates. Therefore, the section has not been 
changed. 

(9) Maintenance of effort (§416.34). 
The proposed rule making limited the 
maintenance of effort requirement to 
State funds. Several comments indicated 
that it appeared doubtful that the pur¬ 
pose would be met if measured only by 
maintaining the level of State funding 
without taking into account the level of 
local and private nonprofit funding. The 
section has been rewritten incorporating 
this suggestion. 

(10) State Planning and Advisory 
Council (§416.50). Comments received 
concerning this section included: (a) 
States with limited funds and a small 
population should be permitted a lesser 
number of members on the Council; and 
(b) consumer representation should be 
limited to representatives of groups 
which are principally concerned with 
serving the developmentally disabled. 
With respect to item (a), while the stat¬ 
ute does not specify the number of Coun¬ 
cil members to be appointed, it does in¬ 
dicate the composition of the member¬ 
ship; with respect to item (b), this can 
be handled by guidelines. The section 
has been rewritten to clarify the De¬ 
partment’s position that representatives 
of the principal State agencies serving 
the developmentally disabled must, as a 
minimum, include a representative of 
each of the major State level service 
systems concerned with the develop¬ 
mentally disabled. 

(11) Provision of services (§ 416.62(b) 
(2)). We have deleted the reference to 
disability measured by impairment in 


adaptive behavior as listed in the Man¬ 
ual of Terminology, Adaptive Behavior 
Classification of American Association 
on Mental Deficiency, since the new 
definition of substantial handicap men¬ 
tioned under (3) above makes this un¬ 
necessary. 

(12) Quality, extent, and scope of 
service (§416.63). The proposed rule- 
making made reference to an unpub¬ 
lished document, “Services and Programs 
for Developmentally Disabled Persons/' 
RSA Publication No. 180. Comments 
noted that suggestions could not be made 
since the publication is not yet available. 
These standards will be issued in draft 
form for comments by interested persons 
or organizations. The section has also 
been revised to cover more adequately the 
requirements for “quality, extent, and 
scope” of services. 

(13) Residential service (§ 416.64). 
The heading of the section has been 
changed from community service to resi¬ 
dential service. Comments received indi¬ 
cated that this section was unclear and 
appeared to restrict the activities of the 
developmentally disabled and to prevent 
the community from attending to the 
needs of such people. The section has 
been rewritten to clearly indicate that in 
the event Federal financial assistance is 
made available for residential programs, 
one or more objectives must be met. 

(14) Services for persons unable to 
pay (§ 416.65). Several comments related 
to the assurance which has been au¬ 
thorized by statute (section 134(b) (13) 
of the Act) and required by regulation 
since the program’s inception and 
which was restated in § 416.65 of the 
proposal with respect to the provision of 
a reasonable volume of services for per¬ 
sons unable to pay therefor. A new reg¬ 
ulation designed to define the scope of 
the assurance more clearly and to gov¬ 
ern its enforcement is under preparation 
in the Department and will be applicable 
to several Department programs. There¬ 
fore no change is being made in these 
regulations at this time. 

(15) Development of construction pro¬ 
gram (§416.71). This section has been 
combined with § 416.70 to reflect that 
there is only one State plan covering 
planning, administration, services, and 
construction and to clarify the distinc¬ 
tion between administration of the con¬ 
struction program and the planning 
processes. The material in the proposed 
rulemaking can be handled best in guide¬ 
lines. 

(16) Construction standards (§416.- 
77). The proposed rule making made 
reference to an unpublished document, 
“Minimum Standards for Design, Con¬ 
struction and Equipment of Facilities for 
Persons With Developmental Disabili¬ 
ties,” RSA Publication No. 179. Com¬ 
ments protested the unavailability of “J® 
publication for review. These standards 
will be issued in the near future in draft 
form for comments by interested persons 
or organizations. 

In addition to the changes described 
above other minor editorial and clarify¬ 
ing changes have been included. 
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Federal financial assistance extended 
under this part will be subject to the 
regulations in 45 CFR Part 80 issued by 
the Secretary of Health, Education, and 
Welfare, and approved by the President, 
to effectuate the provisions of section 601 
of the Civil Rights Act of 1964 (42 U.S.C. 
2000d). 

Accordingly, the provisions of Title I 
of Public Law 91-517, approved Octo¬ 
ber 30, 1970 (Developmental Disabilities 
Services and Facilities Construction 
Amendments of 1970) are implemented 
as set forth in the following regulations. 
In addition, the regulations redesignate 
the existing provisions of Subpart C of 
45 CFR Part 416, covering initial staffing 
of community mental retardation facili¬ 
ties. as new Subpart G. 

1. Part 416 is amended by redesignat¬ 
ing Subpart C as Subpart G, by revoking 
Subparts A and B, and by adding new 
Subparts A-F to read as follows: 

Subpart A—General 

Sec. 

416.1 Purpose of Act. 

416.2 Terms. 


Subpart B —Allotments, Federal Share, Payments 
and Federal Financial Participation 

416.10 Allotments to States. 

416.11 Re&llotment of funds. 

416.12 Projects of national significance. 

416.13 Period of availability of funds desig¬ 

nated for construction. 

416 14 Federal share. 

416.15 Expenditures by political subdivi¬ 

sions and nonprofit private agen¬ 
cies for purpose of determining the 
Federal share for any State. 

416.16 Payment. 

416.17 Federal financial participation. 

416.18 Determining to which fiscal year on 

expenditure is chargeable. 


Subpart C—The State Plan: Administration 


41620 Purpose. 

418.21 Plan submission and approval. 

41622 Plan disapproval. 

416 23 Review of plan by Governor. 

41624 State agency or agencies for adminis¬ 
tration. 

416.25 Methods of administration. 

416.26 Personnel administration. 

416.27 Confidential information. 

416.28 Human rights and welfare of Individ¬ 

uals receiving services. 

41629 Funds made available to other agen¬ 
cies. 

416.30 State participation In cost of carry¬ 
ing out the State plan. 

41631 Anticipated contribution toward 
strengthening services. 

416.32 Cooperative or Joint effort between 

States and agencies. 

416.33 Expenditure of grant funds. 

41034 Maintenance of effort. 

JJ6.35 Fiscal administration. 

JJ636 cost allocation. 

416.37 Methods of evaluation. 

416.38 Reports, 

*16.39 Special financial and technical assist¬ 
ance to areas of urban or rural 

..... poverty. 

to.40 Additional poverty area designations. 


Svbpcut D—The State Plan: The State Council 
Program Planning and Evaluation 


416.50 

41831 

41632 

41633 
416.54 


State CounclL 

Functions of the State CouncU. 
Review of State plan. 

Planning activities. 

Evaluation. 


Subpart E—The State Plan: Services 

Sec. 

416.60 Relationships with other programs. 

416.61 Funds to augment and complement 

existing services and facilities. 

416.62 Provision of services. 

416.63 Quality, extent and scope of services. 

416.64 Residential service. 

416.66 Services for persons unable to pay. 
416.66 Principles and priorities for services 
and construction of facilities. 

Subpart F—The State Pfon: Construction 

416.70 Construction program. 

416.71 Adequate facilities. 

416.72 Designation of funds for construc¬ 

tion. 

410.73 Pair hearing. 

416.74 Submittal of application. 

416.75 Assurances from applicant. 

416.76 General standards for construction 

and equipment. 

416.77 Notice of change of status of facility. 

416.78 Good cause for other use of facility. 

416.79 Standards for services for persons 

with developmental disabilities. 

| Reserved 1 

416.80 Standards for construction and 

equipment of facilities for per¬ 
sons with developmental disabili¬ 
ties. I Reserved | 

Authority : The provisions of Subparts A-F 
Issued under sec. 139, 84 Stat. 1323, 42 UJB.C. 
2677b; sec. 144, 81 8tat. 529, 42 U.S.C. 2678c. 

Subpart A—General 

§ 416.1 Purpose of Act. 

(a) The purpose of Part C of the 
Developmental Disabilities Services and 
Facilities Construction Act is to author¬ 
ize grants: 

(1) To assist the States in developing 
and implementing a comprehensive and 
continuing plan for meeting the current 
and future needs for services to persons 
with developmental disabilities; 

(2) To assist public or nonprofit pri¬ 
vate agencies in the construction of fa¬ 
cilities for the provision of services to 
persons with developmental disabilities; 

(3) For provision of services to per¬ 
sons with developmental disabilities, in¬ 
cluding costs of operation, staffing, and 
maintenance of facilities; 

(4) For State or local planning, ad¬ 
ministration, or technical assistance re¬ 
lating to services and facilities; 

(5) For training of specialized per¬ 
sonnel needed for the provision of serv¬ 
ices for persons with developmental dis¬ 
abilities, or research related thereto; and 

(6) For developing or demonstrating 
new or improved techniques for the pro¬ 
vision of services for persons with devel¬ 
opmental disabilities. 

(b) Part C of the Act is also designed 
to: 

(1) Develop community based serv¬ 
ices and expansion of programs with 
emphasis on those individuals with sub¬ 
stantial handicaps; 

(2) Bring together the major State 
agencies and nonprofit groups in the 
planning for the developmentally dis¬ 
abled and establish a State Planning and 
Advisory Council to provide leadership 
in planning and evaluation activities 
through its responsibilities and member¬ 
ship, while designated State agencies ad¬ 


minister or supervise the administration 
of the program; and 

(3> Encourage the States to concen¬ 
trate on planning and programing for 
the more severely handicapped among 
the developmentally disabled and give 
emphasis to coordination with other 
federally-assisted programs to serve the 
developmentally disabled. Maximum 
flexibility is permitted each State to de¬ 
termine its priorities, services and proj¬ 
ects to be funded and to focus on devel¬ 
oping new or innovative programs to fill 
gaps in existing services. 

§ 116.2 Term*. 

Unless otherwise indicated in the regu¬ 
lations in this part, the terms below are 
defined as follows: 

(a) "Act" means the Developmental 
Disabilities Services and Facilities Con¬ 
struction Act; 

(b) "Administrator” means the Ad¬ 
ministrator of the Social and Rehabili¬ 
tation Service; 

(c) "Construction" means (1) the 
construction of new buildings, acquisi¬ 
tion, expansion, remodeling, and altera¬ 
tion of existing buildings, (2) initial 
equipment for such buildings including 
medical transportation facilities, and (3) 
architect’s fees in connection with an 
approved project. Construction does not 
include the cost of offsite improvements 
or the cost of the acquisition of land; 

(d) "Developmental disability" means 
a disability which; (1) Is attributable to 
(i) mental retardation, cerebral palsy, or 
epilepsy ; or (ii) is attributable to other 
neurological conditions found by the Sec¬ 
retary to be closely related to mental 
retardation or to require treatment sim¬ 
ilar to that required for mentally re¬ 
tarded individuals; (2) originated before 
the individual attained age 18 and has 
continued or can be expected to continue 
indefinitely; and (3) constitutes a sub¬ 
stantial handicap to the individual: 

(e) "Equipment" means those items 
which are necessary for the functioning 
of the facility, but does not include items 
of current operating expense such as 
food, fuel, drugs, paper, printed forms, 
and soap; 

(f) "Facility for persons with devel¬ 
opmental disabilities" means a facility, 
or a specified portion of a facility, de¬ 
signed primarily for the delivery of one 
or more services to persons with one or 
more developmental disabilities; 

(g) "Family" means any relative by 
blood, marriage, or adoption of a devel¬ 
opmentally disabled individual or parent 
surrogate with whom the developmen¬ 
tally disabled individual has a close inter¬ 
personal relationship; 

(h) "Nonprofit facility for persons 
with developmental disabilities" means 
such facility which is owned and 
operated by one or more public or other 
nonprofit agencies, corporations, or or¬ 
ganizations; 

(i) "Nonprofit agency, corporation, or 
organization" is one no part of the net 
earnings of which inures or may law¬ 
fully inure to the benefit of any private 
stockholder or individual; 
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(j) “Population” as applied to any 
State means the population of that State 
as determined by the most recent official 
estimates by the U.S. Department of 
Commerce made available to the Secre¬ 
tary; 

(k) “Public agency” includes an In¬ 
dian Tribal Council; 

(l) “Regional Commissioner” means 
Regional Commissioner of tne Social and 
Rehabilitation Service; 

(m) “Secretary” means the Secretary 
of Health, Education, and Welfare. 

(n) “Services for persons with devel¬ 
opmental disabilities” means specialized 
services or special adaptations of generic 
services directed toward the alleviation 
of a developmental disability or toward 
the social, personal, physical, or economic 
habilitation or rehabilitation of an in¬ 
dividual with such a disability. Such 
services include: Diagnosis, evaluation, 
treatment, personal care, day care, 
domiciliary care, special living arrange¬ 
ments, training, education, sheltered em¬ 
ployment, recreation, counseling of the 
individual with such disability and of his 
family, protective and other social and 
sociolegal services, information, and 
referral services, follow-along services, 
and transportation services necessary 
to assure delivery of services to persons 
with developmental disabilities; 

(o) “State” means the several States, 
the District of Columbia, the Common¬ 
wealth of Puerto Rico, the Virgin Islands, 
Guam, American Samoa, and the Trust 
Territory of the Pacific Islands; 

(p) “State agency or agencies” means 
the State agency or agencies designated 
to administer or supervise the admin¬ 
istration of all or designated portions of 
the State plan; 

(q) “State agency for construction” 
means the sole State agency designated 
to administer or supervise the adminis¬ 
tration of grants for construction of fa¬ 
cilities for the developmentally disabled 
under the State plan; 

(r) “State Council” means the State 
Planning and Advisory Council desig¬ 
nated in the approved State plan; 

(s) “State plan” means the document 
or documents submitted by the State to 
comply with the requirements for par¬ 
ticipation under the Act; 

(t) “Substantial handicap” means that 
a physical or mental disability is of such 
severity that, alone or in connection with 
social, legal, or economic constraints, it 
requires the provision of specialized serv¬ 
ices over an extended period of time di¬ 
rected toward the individual’s social, per¬ 
sonal, physical, or economic habilitation 
or rehabilitation; 

(u) “Technical assistance” means the 
furnishing of consultative, technical, and 
informational services to States, local or 
other public or private agencies, organi¬ 
zations or individuals in matters pertain¬ 
ing to planning, provision of services, 
construction of facilities, and the orga¬ 
nization and management of facilities 
and programs for developmentally dis¬ 
abled persons. 


RULES AND REGULATIONS 

Subpart B—Allotments, Federal Share, 

Payments and Federal Financial 

Participation 

§ 416.10 Allotments to States. 

The allotment to the several States 
shall be computed as follows: 

(a) Two-thirds on the basis of total 
population weighted by financial need. 
“Financial need” as applied to any State 
means the relative per capita income as 
shown by data supplied by the U.S. De¬ 
partment of Commerce for the three most 
recent consecutive years for which satis¬ 
factory data are available. 

(b) One-third on the basis of a need 
factor based on the scope and extent of 
services to be provided under the ap¬ 
proved State plan. 

(c) Except for the Virgin Islands, 
American Samoa, Guam, and the Trust 
Territory of the Pacific Islands, the allot¬ 
ment to any State for any fiscal year shall 
not be less than $100,000. However, if 
the sum appropriated for any fiscal year 
after the fiscal year ending June 30,1971, 
exceeds $60 million, the minimum State 
allotment for that fiscal year shall be in¬ 
creased by the percentage by which the 
appropriation for such later year exceeds 
$60 million. 

§ 416.11 Rcallotment of funds. 

The funds allotted to any State for a 
fiscal year shall remain available to the 
State for obligation in accordance with 
its approved State plan during the fiscal 
year for which the allotment was made, 
except that funds may be carried over 
to succeeding fiscal years to the extent 
permitted by the Act and the applicable 
Department of Health, Education, and 
Welfare Appropriation Acts. If the Ad¬ 
ministrator, after consultation with the 
State, determines that a State will not 
utilize all of its allotment during the 
period for which it is available, the bal¬ 
ance shall be available for reallotment 
to other States in accordance with the 
provisions of section 132(d) of the Act. 
The Administrator shall make a deter¬ 
mination as to the amounts of funds 
available for reallotment as of the end 
of each 6-month period during which 
such allotments are available for ex¬ 
penditures by the States and shall re¬ 
allot such funds as soon as possible after 
such determination is made. 

§ 416.12 Projects of national signifi¬ 
cance. 

Funds made available for grants by the 
Secretary to public and nonprofit private 
agencies for projects of special national 
significance pursuant to section 132(e) 
of the Act shall be awarded within the 
first 9 months of the fiscal year or shall 
be allotted to the States in accordance 
with this subpart. 

§ 416.13 Period of availability of funds 
designated for construction. 

Sums allotted to a State for a fiscal 
year and designated by it for construc¬ 
tion and remaining unobligated at the 
end of such year shall remain available 


to the State for such purpose for the next 
fiscal year in addition to the sums al¬ 
lotted to such State for such next fiscal 
year. If, however, the State plan calls for 
construction of a specific facility, the 
Federal share of which will exceed the 
allotment available to the State for a 
fiscal year for construction plus any 
amount from the preceding fiscal year 
remaining unobligated, the unobligated 
amount from the preceding year shall 
remain available for a second additional 
year for the purpose of paying the Fed¬ 
eral share for construction of such 
facility. This section may be subject to 
provisions of applicable Federal Appro¬ 
priation Acts. 

§416.14 Federal share. 

(a) Except as provided for in para¬ 
graph (b) of this section, the Federal 
share for a State for the cost of planning, 
administration, and services for fiscal 
years ending June 30, 1971, and June 30, 
1972, shall be 75 per centum of the ex¬ 
penditures incurred by the State during 
the respective fiscal years under the 
State plan approved for such years. For 
the fiscal year ending June 30, 1973, the 
Federal share shall be 70 per centum of 
such expenditures. 

(b) In the case of any project located 
in an area within a State determined by 
the Administrator to be an urban or 
rural poverty area, the Federal share 
with respect to such project may be up 
to 90 per centum of the expenditures, 
other tlian for construction, incurred by 
the State under the State plan for the 
first 24 months of such project and 80 
per centum for the next 12 months. 

(c) For construction projects, except 
as provided for in paragraph (d) of this 
section, the Federal share shall be the 
amount determined by the State agency 
for construction except that the Federal 
share may not exceed 66% per centum 
of the cost of construction of such 
project. The State agency, prior to the 
approval of the first project in the State 
during any fiscal year, shall notify the 
Administrator in writing of the max¬ 
imum Federal share established and the 
method for determining the actual Fed¬ 
eral share to be paid with respect to 
each project for that year. The Federal 
share and the method for determining 
the Federal share shall not be changed 
after such approval of the first project 
in the State during such fiscal year. 

(d) In the case of any facility which 
provides, or will provide upon comple¬ 
tion of construction, services for persons 
in an area designated by the Administra¬ 
tor as an urban or rural poverty area, 
the maximum Federal share may not 
exceed 90 per centum of the costs oi 
construction of the project. 

§4)6.15 Expenditures by political -ub- 
divisions and nonprofit private agen¬ 
cies for purpose of determining * 
Federal share for any State. 

For the purpose of determining th® 
Federal share for any State, expen gj- 
tures made by political subdivisions an 
nonprofit private agencies, organizations. 
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and groups for purposes described in the 
State plan shall be regarded as expendi¬ 
tures by such State, subject to the fol¬ 
lowing conditions and limitations: 

(a) Such expenditures may be in¬ 
cluded only when made by a political 
subdivision or private nonprofit agency, 
organization or group to which the State 
agency has made available funds from 
Federal or State sources for carrying 
out the approved State plan for the fiscal 
year; 

(b) Records of such expenditures 
shall be maintained and be available for 
inspection and audit as specified in 

§ 416 . 38 . 

§416.16 Payment. 

(a) Planning, administration, and 
services. Payment of the Federal share 
oi expenditures for planning, adminis¬ 
tration, and services from each State's 
allotment for a fiscal year shall be made 
in advance on the basis of estimates of 
the sums the State will expend under 
the State plan. Adjustments as neces¬ 
sary shall be made on account of pre¬ 
viously made overpayments or under¬ 
payments. Payments will be made where 
practicable through a letter of credit 
system or, when such system is not prac¬ 
ticable, on the basis of payment requests 
from the State to meet its current needs. 

(b) Construction payments . The 
State agency for construction shall cer¬ 
tify, after inspection that work has been 
performed upon a project, or purchases 
have been made, in accordance with ap¬ 
proved plans and specifications and that 
payment of an installment is due. Pay¬ 
ments will be made at periodic intervals 
consistent with the construction progress 
of the project. Final payment will not 
be made until after the project is com¬ 
pleted and final inspection is made by 
appropriate representatives of the Ad¬ 
ministrator. 

§416.17 Federal financial participation. 

Federal financial participation in 
planning, administration, services and 
costs of construction of facilities under 
a State plan may include the costs which 
the State agency is authorized to under¬ 
take or support, or the costs of specialized 
training, including inservice or short¬ 
term training, except that the following 
costs shall not be included: 

(a) Any portion of costs which is fi¬ 
nanced by non-Federal funds which are 
applied to match other Federal funds, or 
costs to which Federal funds have been 
applied; 

(b) The acquisition of land; and 
Such other costs as the Admin¬ 
istrator may find to be inconsistent with 
the Act or the regulations in this part. 

§416.18 Determining to which fiscal 
year an expenditure b chargeable. 

In determining to which Federal fiscal 
year expenditures are chargeable for the 
Purpose of the Act, State laws and regu- 
will be followed. In those States 
which appropriate funds for a biennium, 
the Principles provided in State laws, reg- 
8X1(1 P rac tices, for determining 

which year of the biennium an expend¬ 
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iture should be charged, will be applied 
in determining to which Federal fiscal 
year in the biennium an expenditure is 
properly chargeable. If there are no ap¬ 
plicable principles provided in State laws, 
regulations, and practices, the actual 
date of the obligation shall be controlling. 
In those States where the State fiscal year 
does not coincide with the Federal fiscal 
year, State laws and regulations for de¬ 
termining to which State fiscal year an 
expenditure is chargeable will be applied 
to the Federal fiscal year. 

Subpart C—The State Plan: 

Administration 
§ 416.20 Purpose. 
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approved under the State plan. Funds so 
apportioned may be combined with other 
State or Federal funds authorized to be 
spent for other purposes: Provided , That 
there is proportionate benefit to the pur¬ 
pose or purposes of this part for which 
the funds are combined. 

(c) Authority of the State agency or 
agencies. The State plan shall contain a 
statement by the State attorney gen¬ 
eral that the State agency or agencies 
have authority for administering or su¬ 
pervising the administration of all or 
portions of the State plan; and that 
nothing in the State plan is inconsistent 
with State law. 

§ 416.25 Methods of administration. 


A basic condition to the certification of 
Federal funds under the Act is a State 
plan approved by the Secretary as meet¬ 
ing Federal requirements. The State plan 
is a commitment that the program will 
be carried out in keeping with the pro¬ 
visions of the Act and all regulations, 
policies, and procedures established by 
the Secretary or the Administrator. 

§ 416.21 Plan submission and approval. 

The State plan may be submitted by the 
Governor, the State agency or the State 
Council to the Regional Commissioner. 
Amendments subsequent thereto shall be 
submitted by the State Council. The Re¬ 
gional Commissioner reviews the plan or 
amendments and either approves them, 
or if they are not approvable forwards 
them together with comments and rec¬ 
ommendations to the Administrator. Any 
State plan, or amendment meeting the 
requirements of the Act and of this part 
shall be approved. 

§ 416.22 Plan disapproval. 

No State plan shall be finally disap¬ 
proved except after reasonable notice and 
opportunity for a hearing to the State. 

§ 416.23 Review of plan by Governor. 

The State plan shall provide that the 
Office of the State Governor will be given 
an opportunity to review the State plan, 
plan amendments, and related material, 
in accordance with the requirements of 
§ 204.1 of Chapter n of this title. 

§ 416.24 State apfnry or agencies for 
ndmimstra! ion. 

(a) Designation of State agency or 
agencies . The State plan shall designate 
the State agency or agencies which will 
administer or supervise the administra¬ 
tion of all or designated portions of the 
State plan: Provided , That a sole State 
agency is designated for administering or 
supervising the administration of grants 
for construction. 

(b) Designation of more than one 
State agency. (1) If the State plan desig¬ 
nates more than one State agency to ad¬ 
minister or supervise the administration 
of the State plan. It shall set forth the 
portion of the program for which each 
State agency is responsible. 

(2) The State may apportion its al¬ 
lotment among such agencies in propor¬ 
tion to the responsibilities assigned to 
such agencies for carrying out activities 


The State plan shall provide for such 
methods of administration as are neces¬ 
sary for the proper and efficient opera¬ 
tion of the plan. Such methods shall in¬ 
clude provision for informing the general 
public in the State of the kinds and lo¬ 
cations of services and facilities which 
are available under the State plan. 

§ 416.26 Personnel administration. 

(a) The State plan shall provide that 
methods of personnel administration will 
be established and maintained in the 
State agency or agencies administering 
or supervising the administration of the 
State plan including local public agencies 
in conformity with the Standards for a 
Merit System of Personnel Administra¬ 
tion, Part 70 of this title, and any stand¬ 
ards prescribed by the U.S. Civil Service 
Commission pursuant to section 208 of 
the Intergovernmental Personnel Act of 
1970 (Public Law 91-648; 84 Stat. 1915) 
modifying or superseding such Stand¬ 
ards. Under this requirement, laws, rules, 
regulations, and policy statements and 
amendments thereto, effectuating such 
methods of personnel administration are 
a part of the State plan. Statements of 
acceptance of these standards by all pub¬ 
lic local agencies included in the State 
plan must be obtained and methods must 
be established by the State to assure com¬ 
pliance. These statements and citations 
of applicable State laws, rules, regula¬ 
tions, and policies which provide assur¬ 
ance of conformity to the Standards in 
•Part 70 of this title or to modifying or 
superseding standards issued by the 
Commission must be submitted with the 
State plan. Copies of the materials cited 
and of similar local materials maintained 
by a State official responsible for compli¬ 
ance by local public agencies must be fur¬ 
nished on request. 

(b) The State plan shall provide that 
the State agency will develop and imple¬ 
ment an affirmative action plan for equal 
employment opportunity in all aspects of 
personnel administration as specified in 
§ 70.4 of this title. The affirmative action 
plan will provide for specific action steps 
and timetables to assure equal employ¬ 
ment opportunity. This plan shall be 
made available for review upon request. 

(c) The Secretary shall exercise no 
authority with respect to the selection, 
tenure of office or compensation of any 
individual employed in accordance with 
such methods. 
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§ 416.27 Confidential information. 

(a) The State plan shall contain an 
assurance that all information as to per¬ 
sonal facts and circumstances shall be 
held confidential, including lists of 
names and addresses and records ob¬ 
tained by the State agency or agencies 
or other private nonprofit agencies, 
groups, or organizations to whom funds 
are made available for carrying out the 
purposes of the Act. 

(b) The use of such information and 
records shall be limited to purposes di¬ 
rectly connected with administration of 
the Developmental Disabilities program 
and may not be disclosed directly or in¬ 
directly, other than in the administra¬ 
tion thereof, unless the consent of the 
individual to whom the information ap¬ 
plies, or his representative, has been ob¬ 
tained. 

(c) The State agency or agencies shall 
establish and implement suitable reg¬ 
ulations and procedures to carry out this 
provision and to protect adequately the 
rights of persons with respect to whom 
confidential information is held. 

§ 416.28 Human rights and welfare of 
individuals receiving services. 

The State plan shall contain an as¬ 
surance that the State will establish and 
maintain policies and methods to pro¬ 
vide for the protection of human rights 
and the welfare of individuals receiving 
services under this part. 

§ 416.29 Funds made available to oilier 
agencies. 

The State plan shall contain assur¬ 
ances that: 

(a) Part of the funds paid to the State 
will be made available to other public 
agencies or other nonprofit private agen¬ 
cies, institutions, and organizations for 
the purposes of carrying out the Act; 

(b) Such funds shall be expended in 
accordance with State procedures and 
standards and in accordance with the 
requirements contained in these regular 
tions and policies established by the Ad¬ 
ministrator. 

§ 416.30 State participation in cost of 
carrying out the State plan. 

The State plan shall contain an assur¬ 
ance that there will be reasonable State 
financial participation in the cost of 
carrying out the State plan. In deter¬ 
mining reasonable State participation 
the Administrator shall take into ac¬ 
count the amount of State funds ex¬ 
pended in the prior fiscal year for pur¬ 
poses of the State plan. 

§ 416.31 Anticipated contribution to¬ 
wards strengthening services. 

The State plan shall contain an as¬ 
surance that the funds paid to the State 
will be used to make a significant con¬ 
tribution toward strengthening services 
for persons with developmental disabili¬ 
ties in the various political subdivisions 
of the State, in order to improve the 
quality, scope, and extent of services. 

§ 416.32 Cooperative or joint effort be¬ 
tween Slates and agencies. 

If the State plan provides for partici¬ 
pating in a joint effort between States 
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or among public or private agencies in 
more than one State, portions of funds 
allotted to the cooperating States may 
be combined in accordance with the 
agreements between the agencies in¬ 
volved. Such agreements shall be in writ¬ 
ing and as appropriate shall include: 

(a) The mutual objectives and respec¬ 
tive responsibilities of the parties to the 
agreement, 

(b) The services each will offer and in 
what circumstances, 

(c) The extent to which each agency 
will participate in the cost of the joint 
effort, 

(d) The cooperative and collaborative 
relationships at the State level, 

(e) The kinds of services to be pro¬ 
vided by local agencies, 

(f) Arrangements for reciprocal refer¬ 
rals, 

(g) Arrangements for payment or re¬ 
imbursement, 

(h) Arrangements for exchange of re¬ 
ports of services provided to the devel¬ 
opmental^ disabled, 

(i) Methods to coordinate plans, 

(j) Plans for joint evaluation of poli¬ 
cies that affect the cooperative work of 
the parties, 

(k) Arrangements for periodic review 
of the agreements and joint planning for 
changes in the agreements, and 

(l) Arrangements for continuous liai¬ 
son and designation of staff responsible 
for liaison activities at State and local 
levels. 

§ 416.33 Expenditure of grant funds. 

The State plan shall set forth policies 
and procedures for the expenditure of 
funds under the plan, which are designed 
to assure effective continuing State plan¬ 
ning, evaluation, and delivery of serv¬ 
ices (both public and private) for per¬ 
sons with developmental disabilities. 

§ 416.34 Maintenance of effort. 

The State plan shall contain an assur¬ 
ance that funds paid to the State under 
the State plan will be used to supple¬ 
ment and, to the extent practicable, to 
increase the level of funds that would 
otherwise be made available for the ac¬ 
tivities carried out under the State plan, 
and not to supplant such non-Federal 
funds. Compliance with such assurance 
will be deemed to have been met if the 
aggregate level of State, local, and pri¬ 
vate nonprofit funds available in the 
State for activities under the approved 
State plan is at least no lower for any 
fiscal year than it was for the imme¬ 
diately preceding fiscal year, provided 
that the Administrator may also take 
into consideration the extent to which 
the level of such funds for any fiscal year 
may have included emergency or other 
funds for an activity of a nonrecurring 
nature. 

§ 416.35 Fiscal administration. 

The State plan shall provide for such 
fiscal control and fund accounting pro¬ 
cedures as are necessary to assure proper 
disbursement and accounting of funds 
paid to the State. These procedures shall 
provide for the maintenance by the State 
agency or agencies and other grantees 
of such accounts and supporting docu¬ 


ments as will serve to permit an accurate 
and expeditious audit of Federal and 
matching funds under the program. 

§416.36 Cost allocation. 

The State plan shall assure the estab¬ 
lishing and maintaining of methods and 
procedures for properly charging the 
costs of activities under the plan to the 
program in accordance with Federal re¬ 
quirements (Department of Health, Edu¬ 
cation, and Welfare Grants Administra¬ 
tion Manual, Chapter 5-60). 

§ 416.37 Methods of evaluation. 

The State plan shall describe the 
methods to be used to assess the effec¬ 
tiveness and accomplishments of the 
State in meeting the needs of persons 
with developmental disabilities. Such 
methods shall include a statement of 
the State program goals and objectives 
as related to the State plan, and a de¬ 
scription of program purview and 
definition of the population to be served 
including appropriate baseline data and 
information. The evaluation meth¬ 
odology may include, but is not limited 
to, a specific description of the approach, 
procedures, and techniques to be used 
reflecting a scientific approach and in¬ 
corporating sound management and re¬ 
search concepts. 

§ 416.38 Reports. 

(a) The State plan shall provide that 
the State agency or agencies will make 
such reports in such form and contain¬ 
ing such information as the Adminstra- 
tor may require, and will keep such rec¬ 
ords and afford access thereto as the 
Administrator finds necessary to assure 
the correctness and verification of such 
reports. All reports shall be transmitted 
by the State Council to the Regional 
Commissioner. Such reports shall in¬ 
clude (1) cumulative expenditure re¬ 
ports to be submitted on forms pre¬ 
scribed by the Administrator, within 30 
days after the end of the first half of 
any Federal fiscal year and within 60 
days after the close of the Federal fiscal 
year, and (2) an annual progress report 
detailing the accomplishments of the 
program, including quantitative indices 
of the categories and number of persons 
served, services provided and facilities 
constructed under the program. 

(b) All records required by the Act 
and the regulations shall be maintained 
for a minimum period of 3 years, subject 
to the following qualifications: 

(1) The 3-year retention period starts 
from the date of submission of the final 
expenditure report; 

(2) The records shall be retained be¬ 
yond the 3-year period if audit findings 
have not been resolved; 

(3) Records for nonexpendable prop¬ 
erty which was acquired with Feden 
grant funds shall be retained for 3 years 
If ter final disposition of such property. 

(c) The State agency will afford ac¬ 
cess to the records maintained by it to 
the Comptroller General of the United 
States and the Secretary, or their au¬ 
thorized representatives, for purposes o 
audit and examination. 
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S 416.39 Special financial and technical 
b assistance to areas of urban or rural 

poverty. 

(a) The State plan shall provide lor 
the furnishing of special financial and 
technical assistance to public and non¬ 
profit private agencies and organizations 
engaged in providing services and facili¬ 
ties for developmentally disabled per¬ 
sons residing in urban or rural poverty 
areas The Federal share for such areas 
is set forth in § 416.14 (b) and (d>. 

(b) The State plan shall list proposed 
urban or rural poverty areas and con¬ 
tain an explanation of the method used 
for determining such areas. Approval of 
the State plan by the Secretary consti¬ 
tutes a determination that such an area 
is an urban or rural poverty area, 

(c) The State agency or agencies may 
propose an area or community to be a 
poverty area by selecting any one of 
the following methods: (1) Areas desig¬ 
nated by a State agency under any other 
federally aided program which are in¬ 
cluded in its State plan and approved by 
the Secretary as poverty areas; (2) areas 
designated by another Federal agency 
such as the Office of Economic Oppor¬ 
tunity. Appalachian Regional Commis¬ 
sion, Department of Housing and Urban 
Development; or (3) areas determined 
by the State utilizing criteria applied to 
all areas of the State and which include, 
as a minimum, Revised Office of Eco¬ 
nomic Opportunity Poverty Guidelines, 
published in OEO Instructions, No. 
6004.l.b., dated December 1,1970. 

§ 416.40 Additional poverty area desig¬ 
nation*. 

Any area which would not otherwise 
be determined to be a poverty area may 
nevertheless be designated a poverty area 
upon a showing to the satisfaction of the 
Secretary that: (a) Such area contains 
one or more subareas which are charac¬ 
terized as subareas of poverty; (b) the 
population of such subareas constitutes 
at least one-half of the population of 
such rural or urban area; (c) the proj¬ 
ect. facility or activity, in connection with 
which such determination is made, does 
or (when completed or put into opera¬ 
tion) will serve the needs of the residents 
of such area or areas. 

Subpart D—The State Plan: The State 

Council—Program Planning and 

Evaluation 

§416.30 State Council. 

(a) Designation . The State plan shall 
designate the State Planning and Advis¬ 
ory Council. The State Council may be 
either an existing council or agency 
within the State which meets the re¬ 
quirements of this part or a council or 
j agency newly established for the purpose. 

<b) Membership. The State plan shall 
provide that the State Council will in¬ 
clude representatives of each of the prin¬ 
cipal State agencies. As a minimum such 
representatives shall include a represent¬ 
ative of the following State level service 
: special education, vocational re- 
nabilitation, residential services for men¬ 
ially retarded persons, social services for 


the disabled and for families and chil¬ 
dren, diagnostic and treatment services 
for crippled and/or retarded children, 
health services or long-term care pro¬ 
grams for adults with chronic neurologi¬ 
cal disorders such as epilepsy and cere¬ 
bral palsy and medical assistance. The 
State plan shall further provide that the 
State Council will include representa¬ 
tives of local agencies, and representa¬ 
tives of nongovernmental organizations 
and groups concerned with services for 
persons with developmental disabilities. 
At least one-third of the membership 
must be consumers. A consumer may not 
include a person whose major occupation 
is either the administration of activities 
or the provision of services, and may in¬ 
clude developmentally disabled persons 
or representatives of a parent group. 

(c) Adequate staff. The State plan shall 
provide that the State Council will have 
adequate staff to carry out its functions 
effectively. Such staff shall include a 
position of a planning director to be filled 
by a person with appropriate qualifica¬ 
tions. This position may be full-time or 
part-time and must be devoted exclu¬ 
sively to planning activities. 

§ 416.51 Function* of the State Council, 

The State plan shall provide that the 
State Council will: 

(a) Be responsible for submitting re¬ 
visions of the State plan and trans¬ 
mitting such reports as may be required 
by the Administrator: 

(b) From time to time, but not less 
often than annually, review and eval¬ 
uate the State plan and submit appro¬ 
priate modifications; 

(c) Be responsible for planning ac¬ 
tivities on behalf of all developmentally 
disabled persons in the State; 

(d) Be responsible for obtaining eval¬ 
uation information and data from within 
the State. 

§ 416.52 Review of State plan. 

As a minimum, the State Council shall 
submit modifications of the State plan 
which (a) reflect budgetary and expen¬ 
diture requirements for the next fiscal 
year, (b) incorporate changes in the 
quality, scope, and extent of services to 
be provided and facilities programed, 
(c) update priorities, and (d) update any 
assurances or other informational re¬ 
quirements included in the State plan. 

§ 416.53 Planning activities. 

Planning activities must relate to, but 
are not limited to, the following: 

(a) Statewide planning efforts. Effec¬ 
tive statewide planning must be carried 
out on an on-going basis on behalf of 
all developmentally disabled persons in 
the State, with emphasis being placed 
upon: 

(1) The conduct of special studies in¬ 
cluding analyses and data gathering; 
and 

(2) Identification, review and evalua¬ 
tion of all major programs, services, and 
facilities for the developmentally dis¬ 
abled in the State. 

(b) Planning methods. Methods will 
be established which will: 


(1) Coordinate and. where possible, 
stimulate the development of planning 
efforts on behalf of all developmentally 
disabled persons at the local levels 
throughout the State: 

(2) Assure the effective coordination 
of other major activities and programs in 
the State for the developmentally dis¬ 
abled; 

(3) Provide for a service delivery sys¬ 
tem to be developed and maintained be¬ 
tween the State agencies and other pub¬ 
lic and voluntary agencies that pro¬ 
vide services, or whose programs are 
concerned with the developmentally dis¬ 
abled population of the State; and 

(4) Document the relative urgency for 
the establishment of various types of 
services and facilities in various areas 
and communities of the State. 

§ 416.54 Evaluation. 

The State Council shall be responsible 
for obtaining evaluation information 
and data from within the State. The 
State program and project evaluation 
information and data shall be prepared 
in a format approved by the Adminis¬ 
trator and consisting of a narrative 
statement and statistical data, reflect¬ 
ing a scientific and modem managerial 
point of view. It shall communicate easily 
and readily, in an objective manner, 
the accomplishments and effectiveness 
of programs operating in the State. 

Subpart E—The State Plan: Services 

§ 416.60 Relationship* with other pro¬ 
grams. 

The State plan shall describe the ex¬ 
tent, quality, and scope of services being 
provided or to be provided to the develop¬ 
mentally disabled under the following 
federally assisted programs: education 
for the handicapped, vocational rehabili¬ 
tation, public assistance, medical assist¬ 
ance, social services, maternal and child 
health, crippled children’s services, com¬ 
prehensive health, mental health and 
mental retardation plans, and other re¬ 
lated programs, such as programs for the 
aging. 

§ 416.61 Funds lo augment and comple¬ 
ment existing services and facilities. 

The State plan shall describe how Fed¬ 
eral funds allotted to the State will be 
used to complement and augment rather 
than duplicate or replace services and 
facilities for the developmentally dis¬ 
abled which are eligible for Federal as¬ 
sistance under other State programs. 

§ 416.62 Provision of services. 

(a) The State plan shall provide for 
the furnishing of services and facilities 
for persons with developmental disabili¬ 
ties associated with mental retardation. 
The State plan shall specify any other 
categories of developmental disabilities 
(approved by the Secretary under a find¬ 
ing pursuant to § 416.2(d) of this part) 
which will be served. 

(b) “Persons with developmental disa¬ 
bilities associated with mental retarda¬ 
tion” are those: 

(1) Who meet the pertinent criteria 
for the term “developmental disability" 
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(section 401(1) of the Mental Retarda¬ 
tion Facilities and Community Mental 
Health Centers Construction Act of 
1963), i.e., whose disability originated 
before the individual attained age 18, has 
continued or can be expected to continue 
indefinitely, constitutes a substantial 
handicap to the individual and is due to 
mental retardation, cerebral palsy, or 
epilepsy ; and 

(2) Who, therefore, need similar serv¬ 
ices. 

§416.63 Quality, extent, and scope of 
services. 

(a) General. The State plan shall de¬ 
scribe the quality, extent, and scope of 
services to be provided to eligible persons. 

(b) Quality. The State plan shall pro¬ 
vide that services provided under the 
plan must: (1) Be furnished or super¬ 
vised by personnel qualified to perform 
such services, and (2) meet standards 
which are not less than the minimum 
standards set forth in 5 416.79 of this 
part. 

(c) Extent. The State plan shall de¬ 
scribe the extent of services to be pro¬ 
vided under the plan including; (1) Pro¬ 
portions and kinds of needs to be met, 
and individuals to be served (type and 
severity of disabilities, age groups, eco¬ 
nomic status), (2) the geographic loca¬ 
tion, distribution and accessibility of 
services, and (3) other relevant factors. 

(d) Scope . The State plan shall de¬ 
scribe the scope of the services (as de¬ 
fined in § 416.2(n) of this part) to be 
provided, taking into account federally 
aided, State and local programs involved, 
manpower, and financial resources, and 
other factors, directed toward the alle¬ 
viation of developmental disabilities, or 
toward the social, personal, physical, or 
economic habilitation, or rehabilitation 
of individuals with such disabilities. 

§ 416.64 Residential services. 

The State plan must assure that, with 
respect to services in residential facili¬ 
ties, financial assistance under the pro¬ 
gram may be made available only for the 
purpose of meeting one or more of the 
following objectives: (a) Decreasing 
residential populations by moving the 
developmentally disabled into commu¬ 
nity living situations, (b) extending insti¬ 
tutional services to the community as 
needed, or (c) supporting additional 
services within the institution without 
increasing the population of the institu¬ 
tion beyond its designed capacity. 

§ 416.65 Services for persons unable lo 
pay. 

The State plan shall contain an as¬ 
surance that a reasonable volume of 
services will be furnished to persons un¬ 
able to pay therefor. As used in this sec¬ 
tion, “persons unable to pay therefor” 
includes persons who are otherwise self- 
supporting but are unable to pay the full 
cost of needed services. Such services 
may be paid for wholly or partly out of 
public funds or contributions of indivi¬ 
duals and private and charitable orga¬ 
nizations such as Community Chest or 
may be contributed at the expense of the 
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provider of service itself. In determining 
what constitutes a reasonable volume of 
services to persons unable to pay there¬ 
for, there shall be considered the amount 
of services that may be available through 
generic agencies. These requirements 
may be waived if it is demonstrated to 
the satisfaction of the State agency or 
agencies, subject to subsequent approval 
by the Administrator, that to furnish 
such services is not feasible financially. 

§ 416.66 Principles and priorities for 

M*n icw and construction of facilities. 

(a) The State plan shall set forth prin¬ 
ciples for determining the priority for 
services and facilities. Special considera¬ 
tion shall be given to those activities (1) 
which are located in areas of urban or 
rural poverty, or (2) which provide serv¬ 
ices to the more severely handicapped 
persons. Approval of construction proj¬ 
ects must be in the order of relative need, 
taking into account financial resources 
available for construction, maintenance 
and operation of the facility. 

(b) The State plan shall provide for 
the approval of only those activities that 
hold significant promise toward the 
alleviation of a developmental disability 
or toward the social, personal, physical, 
or economic habilitation or rehabilita¬ 
tion of individuals with such a disability. 

Subpart F—The State Plan: 

Construction 

§ 416.70 Construction program. 

The State plan shall provide for the 
development of a program of construc¬ 
tion of facilities for the provision of 
services for persons with developmental 
disabilities which (a) is based on a state¬ 
wide inventory of existing facilities and 
survey of need; (b) takes into account 
the furnishing of services for persons 
unable to pay as set forth in § 416.65; 

(c) sets forth the relative need in accord¬ 
ance with §§ 416.66 and 416.71; and (d) 
assigns priority to the construction of 
projects in the order of relative need in¬ 
sofar as funds are available for costs of 
construction and costs of maintenance 
and operation of such projects. 

§ 416.71 Adequate facilities. 

The State plan shall provide for ade¬ 
quate facilities so that all persons in the 
State, including those unable to pay for 
services, shall have access to such serv¬ 
ices in such numbers as will meet the 
needs of each area, taking into account 
the caseloads necessary to maintain and 
operate efficient facilities. Facilities shall 
be so planned as to serve the needs of the 
particular community or communities 
in or near which the facility is located. 

§ 416.72 Designation of funds for con¬ 
struction. 

The State plan shall specify the per 
centum of the State’s allotment for any 
year which is to be devoted to construc¬ 
tion of facilities. Such per centum shall 
be not more than 50 per centum of the 
State’s allotment or such lesser per 
centum as the Administrator may 
prescribe. 


§416.73 Fair hearing. 

The State plan shall provide an op¬ 
portunity for appeal to and a fair hear¬ 
ing before the State agency for construc¬ 
tion to every applicant for a construc¬ 
tion project who is dissatisfied with any 
action of the State agency for construc¬ 
tion regarding its applications. 

§ 416.74 Submiltal of application. 

(a) Submittal of application. Con¬ 
struction applications, including both a 
narrative description and an estimate of 
the cost of the project, shall be submitted 
to the Regional Commissioner through 
the State agency for construction on 
forms prescribed by the Administrator 
(HEW Form 537 and attachments). An 
applicant must be a public or nonprofit 
agency. 

(b) Amendment to application. An 
amendment to any approved application 
shall be processed in the same manner 
as an original application. The priority 
of the project is not affected unless such 
amendments modify the factors on which 
the priority was originally granted. 

(c) Approval of application. The Re¬ 
gional Commissioner shall approve such 
application if he finds that (1) sufficient 
funds to pay the Federal share of the 
cost of construction of such project are 
available from the allotment to the State. 

(2) the application contains assurances 
required by the Act and these regulations. 

(3) the plans and specifications are in 
accord with these regulations, (4) the 
application conforms to the State plan, 
and (5) the application is entitled to 
priority over other projects within the 
State. The Regional Commissioner shall 
notify the State agency in writing of 
his action. 

(d) Disapproval of application No ap¬ 
plication shall be disapproved until the 
Administrator has afforded the State 
agency for construction an opportunity 
for a hearing. 

§ 416.75 Attsurunccs from applicant. 

The State plan must provide that, in 
addition to any other requirement im¬ 
posed by law, each construction grant 
shall be subject to the condition that the 
applicant will furnish and comply with 
assurances set forth in the application 
(HEW Form 537 and attachments) for 
such grant. The Administrator may, at 
any time, approve exceptions to these 
conditions and assurances where he finds 
that such exceptions are not inconsistent 
with the Act and the purposes of the 
program. 

§ 416.76 Ceneral standurd* for construc¬ 
tion and equipment. 

The State agency shall adopt general 
standards for construction and equip¬ 
ment for facilities for developmental) 
disabled persons assisted under this pro¬ 
gram. The standards adopted shall not 
be less than the general standards pre¬ 
scribed by the Administrator and se 
forth in § 416.80 of this part. 
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§ 416.77 Nolice of change of statu* of 
* facility. 

The State agency shall promptly notify 
the Administrator in writing if, at any 
time within 20 years after the completion 
of construction, any facility which re¬ 
ceived funds under the Act (a) is trans¬ 
ferred to any person, agency, or organi¬ 
zation not qualified to file an application 
under the Act or not approved as a trans¬ 
feree by the State agency; or (b) ceases 
to be a public or nonprofit facility for 
persons with developmental disabilities 
as defined in the Act. 

§ 416.78 Good cause for oilier use of 
facility. 

If, within 20 years after completion of 
any construction for which a construc¬ 
tion grant has been made, the facility 
shall cease to be a public or nonprofit 
facility for persons with developmental 
disabilities, the Administrator in deter¬ 
mining whether there is good cause for 
releasing the applicant or other owner 
of the facility from the obligation to con¬ 
tinue such facility as a public or other 
nonprofit facility for persons with de¬ 
velopmental disabilities, shall take into 
consideration the extent to which: 

ia) The facility will be devoted by the 
applicant or other owner to use for an¬ 
other public purpose which will promote 
the purpose of the Act; or 

(b) There are reasonable assurances 
that for the remainder of the 20-year 
period other facilities not previously utl- 
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lized for the care of persons with devel¬ 
opmental disabilities will be so utilized 
and are substantially equivalent in 
nature and extent for such purposes. 

§ 416.79 Standards for services for per¬ 
sons with developmental disabilities. 
L Reserved ] 

§ 416.80 Standards for construction and 
equipment of facilities for persons 
with developmental disabilities. [Re¬ 
served ] 

2. Section 416.92 is amended by strik¬ 
ing out “Title I,” in paragraph (a), and 
by revising paragraph (f) to read as 
follows: 

§ 416.92 Conditions of eligibility. 

• • • • ■ • 

(f) The State agency designated to 
administer the services portion of the 
developmental disabilities program shall 
be requested to submit to the Adminis¬ 
trator an evaluation of the application 
as to the feasibility and effectiveness of 
the proposal in achieving new and ade¬ 
quate services for the mentally retarded 
in the community; a statement indicat¬ 
ing the relationship of the application to 
the purposes and priorities of the State 
plan for the developmentally disabled; 
and, such information as the Adminis¬ 
trator may require in order to make a 
finding that Federal funds applied for 
will be supplemental and that non-Fed- 
eral funds for mental retardation serv¬ 
ices have not declined and will not 


i mi 

decline in the State during the project 
period. 

§ 416.93 [Amended] 

3. Section 416.93(c) is revoked. 

4. Section 416.95(b) is revised to read 
as follows: 

§ 416.95 Allocations priorities. 

• • • • • 

(b) In determining priority for proj¬ 
ects the Administrator shall rank appli¬ 
cations in order of the relative effective¬ 
ness of the proposed programs giving 
due weight to comprehensiveness and 
adequacy of the services to be provided 
and to the evaluation of the application 
by the State agency designated to admin¬ 
ister the services portion of the develop¬ 
mental disabilities program. 

Effective date. These regulations shall 
be effective 90 days after publication in 
the Federal Register. 

Dated: July 24, 1972. 

John D. Twiname, 
Administrator , Social and 
Rehabilitation Service. 

Approved: September 4, 1972. 

Elliot L. Richardson, 

Secretary. 

[FR Doc.72-15364 Filed 9-8-72;8:50 ftinl 
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